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No. 18-2326

In the BUnited States Court of Appeals
for the if ourth Circuit

FEDERAL ENERGY REGULATORY COMMISSION,
Plaintiff-Appellee,

V.

POWHATAN ENERGY FUND, LLC, ET AL.,
Defendants-Appellants.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA, RICHMOND DIVISION
Hon. M. Hannah Lauck, District Court No. 3:15-cv-00452

BRIEF FOR PLAINTIFF-APPELLEE
FEDERAL ENERGY REGULATORY COMMISSION

Statement of the Issue

This case concerns the application of the general five-year statute of
limitations, 28 U.S.C. § 2462, to Plaintiff-Appellee Federal Energy Regulatory
Commission’s (“Commission” or “FERC”) penalty assessment procedures under
the Federal Power Act. Section 2462 provides that “an action, suit or proceeding
for the enforcement of any civil fine, penalty, or forfeiture . . . shall not be

entertained unless commenced within five years from the date when the claim first

accrued . ...” The Federal Power Act, in 16 U.S.C. § 823b(d)(3)(B), restricts
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when the Commission may file an action in federal district court to seek civil
penalties.

Before the Commission filed the action in district court now on review, its
Office of Enforcement (“Enforcement”) engaged in a lengthy investigation (which
ultimately led to a FERC administrative proceeding) related to financial trading
from June to August 2010 by Defendants-Appellants Powhatan Energy Fund,
LLC, HEEP Fund, Inc., CU Fund, Inc. and Houlian Chen (collectively
“Powhatan”). Powhatan was aware of Enforcement’s scrutiny since August 2010
and engaged with Enforcement, and later with the Commission, since that time
through the conclusion of the Commission’s administrative proceeding in 2015.

The district court below held that the Commission did not have statutory
authority (under 16 U.S.C. § 823b(d)(3)(B)) to initiate any action for an order
affirming its assessment of civil penalties against Powhatan until the agency first
fulfilled the prerequisites imposed by the Federal Power Act. FERC’s action thus
accrued only after the Commission satisfied those statutory prerequisites and
Powhatan failed to pay the assessed penalties within sixty days of the
Commission’s order, pursuant to 16 U.S.C. § 823b(d)(3)(B).

The Commission filed its complaint in district court against Powhatan three
days after the sixty-day payment period expired with no payment. That action,

according to the district court, was timely filed under 28 U.S.C. § 2462.
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The issue on appealis: Whether the district court correctly concluded that
the Commission’s action could not accrue under § 2462—and thus the five-year
statute of limitations did not commence—until the agency first satisfied the
statutory prerequisites to the action under 16 U.S.C. § 823b(d)(3)(B).

Statement of the Case

I. Statutory and regulatory background

A.  The Commission’s authority over organized electric markets

FERC is an independent regulatory commission comprised of to five
members appointed by the President, with the advice and consent of the Senate.
See Department of Energy Organization Act, 42 U.S.C. § 7171(a)-(b) (establishing
the Commission and transferring authority to it). Under the Federal Power Act, the
Commission has exclusive jurisdiction over the transmission of electric energy in
interstate commerce and the sale of electric energy at wholesale in interstate
commerce. 16 U.S.C. §§ 824(b)-(d).

The Federal Power Act “delegates responsibility to FERC to regulate the
interstate wholesale market for electricity—both wholesale rates and the panoply
of rules and practices affecting them.” FERC v. Elec. Power Supply Assoc., 136 S.
Ct. 760, 773 (2016). The Act obliges FERC to ensure that rates, as well as rules or
practices directly affecting wholesale rates, are just and reasonable. Id. at 774. In

many instances, “[r]ather than ensuring the reasonableness of interstate
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transactions by directly setting rates, FERC has chosen to achieve its regulatory
aims indirectly by protecting ‘the integrity of the interstate markets.”” PPL
EnergyPlus, LLC v. Nazarian, 753 F.3d 467, 472 (4th Cir. 2014) (quoting N.J. Bd.
of Pub. Utils. v. FERC, 744 F.3d 74, 81 (3d Cir. 2014)), aff’d sub nom., Hughes v.
Talen Energy Mktg, LLC, 136 S. Ct. 1288 (2016).

Courts have upheld the Commission’s reliance on markets to set rates, while
also recognizing in that context the importance of the Commission’s attendant
oversight and enforcement program. See, e.g., Hughes, 136 S. Ct. at 1291-92
(recognizing FERC’s use of market-based rate-setting mechanisms under its
exclusive jurisdiction); Cal. ex rel. Lockyer v. FERC, 383 F.3d 1006, 1014-16 (9th
Cir. 2004) (Federal Power Act allows market forces to set just and reasonable rates
but only if coupled with effective monitoring and enforcement by FERC); see also
generally Mont. Consumer Counsel v. FERC, 659 F.3d 910, 920 n.5 (9th Cir.
2011) (“Of course, monitoring is not enough—FERC must have the tools to act
when markets fail, and it must use those tools to ensure that customers pay only
just and reasonable rates. Without enforcement, there is little reason to believe that

sellers will police themselves.”).
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The wholesale markets that the Commission regulates encompass certain
financially-settled transactions that do not involve the physical transmission of
electricity and settle based on the price of electricity or related inputs; these
transactions contribute to the establishment of wholesale electricity rates.

B. FERC’s enforcement authority under the Federal Power Act

In the wake of the Western energy crisis of 2000 to 2001, and actions of
market participants like Enron, Congress in the Energy Policy Act of 2005
enhanced the Commission’s authority to impose civil penalties. See FERC v.
Powhatan Energy Fund, LLC, 345 F. Supp. 3d 682, 688 n.9 (E.D. Va. 2018)
(“Op.”), JA 377; see generally Pub. Utils. Comm ’n. of Cal. v. FERC, 462 F.3d
1027, 1036-42 (9th Cir. 2006) (describing Western energy crisis); Energy Policy
Act 0f 2005, Pub. L. No. 109-58, 119 Stat. 594 (2005). The Commission’s civil
penalty authority derives from the Federal Power Act, as amended by the Energy
Policy Act of 2005, which authorizes the Commission to assess civil penalties of
up to $1 million for each day that a violation occurs. 16 U.S.C. § 8250-1(b); see
also First Am. Compl. § 29 n.3 (noting that penalty authorization is adjusted for
inflation), JA 61.

The Federal Power Act forbids the use of manipulative schemes in
connection with the purchase or sale of electric energy. Op. 6, JA 377.

Specifically, under 16 U.S.C. § 824v(a), it is unlawful for any entity “directly or
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indirectly, to use or employ,” in connection with the purchase or sale of electric
energy or transmission services subject to the Commission’s jurisdiction, “any
manipulative or deceptive device or contrivance . . . in contravention of such rules
and regulations as the Commission may prescribe as necessary or appropriate in
the public interest or for the protection of electric ratepayers.” Under that
authority, the Commission enacted a regulation, 18 C.F.R. § 1c.2 (“Anti-
Manipulation Rule”), codifying the prohibition on any entity using or employing
“any device, scheme, or artifice to defraud”; making “any untrue statement of
material fact” or omitting a statement of material fact that has the effect of
misleading; or engaging in “any act, practice, or course of business that operates or
would operate as a fraud or deceit upon any entity.” See Op. 6 n.11, JA 377; see
generally Oneok, Inc. v. Learjet, Inc., 135 S. Ct. 1591, 1598 (2015) (noting that the
Energy Policy Act of 2005 gave FERC authority to issue rules and regulations to
prevent manipulative or deceptive conduct in connection with markets subject to
FERC jurisdiction). The Commission also has issued a policy statement to provide
guidance on its enforcement policies. See generally Revised Policy Statement On
Enforcement, 123 FERC 9 61,156 (2008) (“Policy Statement”).

The Federal Power Act, in 16 U.S.C. § 823b(d)(1), provides that “[b]Jefore
issuing an order assessing a civil penalty against any person under this section, the

Commission shall provide to such person notice of the proposed penalty.” This
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notice must apprise the respondent of its “opportunity for public hearing.” 16
U.S.C. § 8250-1(b).

The Commission implements the statutory requirement for notice and a
public hearing by initiating a proceeding with an order to show cause. See 18
C.F.R. § 385.209(a)(2); see generally 18 C.F.R. Part 385 (Commission’s Rules of
Practice and Procedure). The order to show cause describes the alleged violations
in detail and directs the respondent to “show cause” why the Commission should
not assess a penalty, but makes no finding as to whether there has been a violation
of law. See Policy Statement PP 36-37.

The order to show cause begins a “contested on-the-record proceeding,” 18
C.F.R. § 385.2201(c)(1)(1), in which the Commission acts as a neutral decision-
maker. See also First Amended Compl. § 76, JA 77; Policy Statement PP 36-37.
A show-cause proceeding is subject to FERC’s prohibition on ex parte
communications, 18 C.F.R. § 385.2201, which bars off-the-record communications
related to the merits of any contested, pending proceeding; and to FERC’s
“separation of functions” rule, id. § 385.2202, which provides that “no officer,
employee, or agent assigned to work upon the proceeding or to assist in the trial
thereof . . . shall participate or advise as to the findings, conclusions or decision,

except as a witness or counsel in public proceedings.”
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Once the Commission 1ssues the order to show cause, the Federal Power Act
grants the respondent the option of two procedural paths for the “public hearing”
regarding the alleged violations. See 16 U.S.C. § 823b(d). Within 30 days, the
respondent may either: (1) choose a formal hearing before an administrative law
judge, 16 U.S.C. § 823b(d)(2) (“Default Option™); or (2) forego a full agency
hearing and receive a “prompt[]” penalty assessment by the Commission, 16
U.S.C. § 823b(d)(3) (“Alternate Option™).

Under the Alternate Option, if the respondent has not paid the civil penalty
within sixty days of the penalty assessment order, the Commission “shall institute
an action in the appropriate district court of the United States for an order
affirming the assessment of the civil penalty.” 16 U.S.C. § 823b(d)(3)(B). The
district court, in such an action, “shall have authority to review de novo the law
and the facts involved, and shall have jurisdiction” to enter judgment enforcing the
penalty, modifying it, or setting it aside in whole or in part. /d.

With either procedural path, the Commission ultimately must assess a
penalty by order if it finds that a violation has occurred, but retains the right to
dispose of the matter summarily. See, e.g., 16 U.S.C. § 823b(d)(3)(A); id.

§§ 8250-1(b), 823b(c); 18 C.F.R. § 385.217; Kourouma v. FERC, 723 F.3d 274,
277-78 (D.C. Cir. 2013) (upholding FERC’s summary disposition of a civil penalty

assessment without hearing). Further, the Federal Power Act requires that when
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“determining the amount of a proposed penalty” under either Option, the
Commission is required to “take into consideration the seriousness of the violation
and the efforts of such person to remedy the violation in a timely manner.” 16
U.S.C. § 8250-1(b).

C. Statute of limitations

The Federal Power Act contains no statute of limitations. Op. 16, JA 387.
The general statute of limitations found at 28 U.S.C. § 2462 provides, in relevant
part, that “[e]xcept as otherwise provided by Act of Congress, an action, suit or
proceeding for the enforcement of any civil fine, penalty, or forfeiture, pecuniary
or otherwise, shall not be entertained unless commenced within five years from the
date when the claim first accrued ....”
II.  Proceduralhistory at FERC

A.  Enforcement investigation

Enforcement’s investigation of Powhatan commenced in August 2010, and
eventually formed the basis of a FERC administrative proceeding that concluded in
May 2015. Throughout that nearly-five-year period, Powhatan was engaged at
every step: it submitted materials voluntarily, responded to discovery requests,
provided witnesses who gave oral testimony, and filed briefs to the Commission in

response to the alleged violations. A detailed chronology of Enforcement’s

investigation follows at Figure 1.
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FIGURE 1!

Aug. 3, 2010
Aug. 18, 2010

Aug. 19, 2010
Aug. 25, 2010
Sept. 23, 2010
Oct. 7, 2010
Nov. &, 2010
Nov. 22, 2010
Nov. 24, 2010
Dec. 8, 2010

Dec. 13, 2010
July 20, 2011
Sept. 7, 2011
Oct. 21, 2011
Nov. 1, 2011

Nov. 14, 2011
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Last trade at issue

Document
retention letter
Chen response
Powh. response
Oral testimony
Oral testimony
Data request
Powh. response
Data request
Chen response

Chen response
Oral testimony

Oral testimony
Powh. response

Data request

Powh. response
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Nov. 17, 2011 Data request
Nov. 29, 2011 Powh. response
Dec. 2, 2011 Chen response
Feb. 17, 2012 Chen response
Mar. 16, 2012 Chen response
Apr. 17, 2012 Data request
Apr. 30, 2012 Powh. response
May 7-14, 2012 Oral testimony
Aug. 24, 2012 Powh. response
Aug. 9, 2013 Preliminary
findings letters
Oct. 8, 2013 Powh. response
Oct. 9, 2013 Chen response
Dec. 23, 2013 Chen response
Aug. 5, 2014 Notice of alleged
violations
Aug. 7& 15, 2014 Recommendations
of proceedings
Sept. 24, 2014 Chen/Powh.
responses

From June through August 2010, Powhatan engaged in financial trades in

the wholesale electricity market administered by PJM Interconnection, LLC

(“PIM”). PJM operates the high-voltage electric transmission network in the mid-

I In both Figures 1 and 2 of this Brief, italicized entries denote Powhatan
submissions, and bold entries are specific actions taken by FERC or Enforcement
or live testimony by Powhatan witnesses. References to “responses” denote either
briefs filed with Enforcement or the Commission or responses to data requests.

10
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Atlantic region and manages the country’s largest competitive wholesale electricity
market. See generally Hughes, 136 S. Ct. at 1290.

After PJIM received complaints from market participants regarding
Powhatan’s trading activity, PJM submitted a “referral” to Enforcement in August
2010. Op. 3, JA 374; Houlian Chen, et al., Order Assessing Penalties, 151 FERC
161,179, at P 27 (2015), JA 102-03. PJM’s Internal Market Monitor also made a
referral to Enforcement. First Am. Compl. § 67 & n.11, JA 74; see also id. 9 36
(noting that PJM’s Internal Market Monitor oversees trading activity in PJIM
market), JA 64. The Market Monitor also called Appellant Houlian Chen on
August 2, 2010, regarding his trading. Enforcement Staff Report? at 30, JA 221.
That month, Enforcement began its own investigation to examine whether
Powhatan’s trading violated the Commission’s prohibition on market
manipulation.? Op. 4, JA 375; Order Assessing Penalties P 28, JA 103.

On August 18, 2010, Enforcement sent letters to Powhatan directing it to

preserve all documents and information relevant to an investigation into its trading.

2 The Enforcement Staff Report was attached to the First Amended
Complaint as Exhibit 2 and to the Order to Show Cause. See JA 189-275.

3 Because the substance of Powhatan’s trading is not pertinent to the
question before this Court, the Commission does not describe it here. However,
the details of Powhatan’s conduct are in the Joint Appendix. See First Am. Compl.
99 47-65, JA 68-73; Order Assessing Penalties PP 69-148, JA 123-161;
Enforcement Staff Report, JA 203-224.

11
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First Am. Compl. § 67 & n.12, JA 74. The Commission issued a public order on
August 25, 2010, authorizing Enforcement “to conduct a non-public, formal
investigation, with subpoena authority” regarding possible violations of
Commission regulations (including the Anti-Manipulation Rule) related to the kind
of financial transactions in PJM in which Powhatan had engaged—though this
order (in keeping with the non-public nature of the investigation) did not identify
any market participant. PJM Up-To Congestion Transactions, 132 FERC
961,169, at P 2 (2010). The order also authorized the Director of Enforcement and
his designees to “administer oaths and affirmations, subpoena witnesses, compel
their attendance and testimony, take evidence, compel the filing of special reports
and responses to interrogatories, gather information, and require the production of
any books, papers, correspondence, memoranda, contracts, agreements, or other
records.” I1d. P 3; see also Op. 4, JA 375.

During the course of Enforcement’s investigation (and as early as December
8, 2010), Powhatan made several voluntary submissions to Enforcement, which
included legal memoranda prepared by Powhatan’s counsel and affidavits from
consultants retained by Powhatan in defense of Powhatan’s trading. See, e.g., First
Am. Compl. 67 n.12, JA 74; Enforcement Staff Report at 34 & n.195 (citing

submissions made in December 2010, October 2011, March 2012, and August

12
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2012), JA 225; Notice of Filing of Admin. Record Index, No. 3:15-CV-00452,
ECF No. 37, Index Nos. 2-5 (filed Dec. 10, 2015) (“Admin. Index”).4

In addition to those voluntary submissions, Powhatan submitted numerous
responses to Enforcement’s multiple requests for data and documents between
August 2010 through December 2013. Admin. Index Nos. 57, 59, 61-63, 65, 67-
68, 71, 73, 76; see also First Am. Compl. 4 68, JA 75. And between September
2010 through May 2012, Appellant Chen and five Powhatan investors and officers
gave live testimony under oath before the Office of Enforcement. See Admin.
Index Nos. 43-55; First Am. Compl. 9 68, JA 75.

Consistent with the Commission’s Revised Policy Statement on
Enforcement, Enforcement sent letters of preliminary findings to Powhatan on
August 9, 2013. Op. 4, JA 375; First Am. Compl. 4 69, JA 75. These letters
described the factual and legal bases for Enforcement’s preliminary conclusion of
violations. Op. 4, JA 375. Appellant Chen responded to the preliminary-findings
letters on October 9, 2013. Id.; Order Assessing Penalties P 30, JA 104; see also

Enforcement Staff Report at 35 (noting that Appellant Powhatan requested an

4 The Commission cites the Administrative Record Index (filed with the
district court on December 10, 2015) in this Brief solely to establish dates for
Powhatan’s submissions to Enforcement, responses to discovery requests, and oral
testimony of Powhatan witnesses.

13
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extension of time to respond and then responded with a one-paragraph letter
asserting that Enforcement’s preliminary findings “make no sense”), JA 226.

Next, the Commission’s Office of the Secretary issued a Notice of Alleged
Violations on August 5, 2014, which provided public notice of Enforcement’s
preliminary determination that Powhatan violated the Commission’s Anti-
Manipulation Rule. See Op. 4, JA 375. After settlement discussions failed,
Enforcement gave Powhatan written notice (under 18 C.F.R. § 1b.19) of its intent
to recommend commencement of public proceedings against Powhatan. /d.; Order
Assessing Penalties P 30, JA 104; see also Op. 4-5 & n.6 (noting that the notice
was “mandated by regulation, but not by statute”), JA 375-76.

On September 24, 2014, Powhatan exercised its right, per 18 C.F.R. § 1b.19,
to respond to this notice. Op. 4, JA 375; Order Assessing Penalties P 30, JA 104.
Enforcement submitted its recommendation to the Commission along with
Powhatan’s responses. See 18 C.F.R. § 1b.19 (“The Commission will consider
both the Investigating Officer’s recommendation and the entity’s timely response
in deciding whether to take further action.”); id. § 1b.18 (authorizing “[a]ny
person’ to submit statements, arguments, or evidence “at any time” during an

Enforcement investigation); Policy Statement P 35.

14
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On December 17, 2014, the Commission issued an Order to Show Cause to

Powhatan. Houlian Chen, et al., Order to Show Cause & Notice of Proposed

Penalty, 149 FERC 9§ 61,261 (2014), JA 181-87; Op. 5, JA 376. A detailed

chronology of the Order to Show Cause proceeding is below, at Figure 2.

FIGURE 2

Dec. 17, 2014
Dec. 24, 2014
Dec. 31, 2014
Jan. 12, 2015
Jan. 27, 2015
Jan. 29, 2015
Feb. 2, 2015

Feb. 9, 2015

Order to Show
Cause
Chen/Powhatan
extension request
FERC grants
extension
Chen/Powhatan elect
$823b(d)(3)
Chen/Powhatan
extension request
Enforcement
response
Chen/Powhatan
answer to OSC
Chen suppl. answer

Feb. 19, 2015
Mar. 2, 2015
Mar. 18, 2015
Apr. 1, 2015
Apr. 14, 2015
Apr. 23, 2015

May 29, 2015

Chen letter to FERC
Enforcement
response

Chen surreply

PJM comments

Chen response to PJM

Chen letter to FERC?

Order Assessing
Penalties

The Order to Show Cause alleged that Powhatan violated the Federal Power

Act (16 U.S.C. § 824v(a)) and the Commission’s Anti-Manipulation Rule (18

5 The March 18, April 1, April 14, and April 23, 2015 filings were not
permitted under FERC rules, so the Commission did not consider them. Op. 8
n.15, JA 379; Order Assessing Penalties P 33 n.72-73, JA 106.

15
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C.F.R. § 1c.2). Op. 6, JA 377, see also Enforcement Staff Report (detailing
Powhatan’s trading conduct), JA 189-275; First Am. Compl. § 77 (noting that,
upon issuance of the Order, Commission regulations (1) prohibited any off-the-
record communication about a contested on-the-record proceeding, and (2)
prohibited Enforcement staff involved in the investigation from advising or
communicating with the Commission during its deliberations except through
public filings), JA 77. The Order to Show Cause directed Powhatan to “show
cause” within thirty days why respondents should not be found to have engaged in
unlawful manipulative trading and assessed civil penalties totaling over $28
million (apportioned among the four respondents) and disgorgement of over $4
million in unjust profits (apportioned among three respondents). Op. 6-7, 12,
JA 377-38, 383. The Order also directed Powhatan to elect either a formal hearing
before an administrative law judge (the “Default Option” noted above) or to
proceed directly to a Commission penalty assessment upon the Commission
finding that a violation occurred (the “Alternate Option” noted above). See id. 7,
JA 378.

Powhatan sought and received from the Commission an extension of time
within which to respond to the Order to Show Cause. 1d.; see also id. n.14 (finding
no statute or regulation requiring FERC to grant the requested extension). On

January 12, 2015, Powhatan elected to proceed under the Alternate Option, 16

16
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U.S.C. § 823b(d)(3), i.e., directly to a penalty assessment proceeding by the
Commission in lieu of a trial-type hearing before an administrative law judge. See
id. 7, JA 378. Powhatan submitted answers to the Order to Show Cause (under 18
C.F.R. § 385.213) on February 2, 2015, and a supplemental answer on February 9,
2015. Order Assessing Penalties P 33, JA 106.

After more cross-briefing, on May 29, 2015, the Commission assessed
penalties against Powhatan. Order Assessing Penalties P 1, JA 92; Op. 8, JA 379.
In its Order Assessing Penalties, the Commission found that Powhatan had
violated the anti-manipulation provision of the Federal Power Act, 16 U.S.C.

§ 824v(a), and the Commission’s Anti-Manipulation Rule, 18 C.F.R. § 1c.2.

Op. 8, JA 379; Order Assessing Penalties P 1, JA 92. FERC directed Powhatan to

pay civil penalties and disgorgement within sixty days of the order, i.e., by July 28,
2015. Op. 9, JA 380. Powhatan did not pay the penalty by that date, and so, three

days later, the Commission filed a complaint in the United States District Court for
the Eastern District of Virginia on July 31, 2015, under 16 U.S.C. § 823b(d)(3)(B).
Op. 9-10, JA 380-81.

III. District court proceeding

Powhatan moved to dismiss the Commission’s action under Federal Rule of
Civil Procedure 12(b)(6). Id. 10, JA 381. After the district court ordered the

parties to address the appropriate procedure for conducting the de novo review

17
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required under 16 U.S.C. § 823b(d)(3)(B), it denied without prejudice the initial
motions to dismiss and thereafter determined that Powhatan was entitled to a trial
de novo governed by the federal rules. FERC v. Powhatan Energy Fund, LLC, 286
F. Supp.3d 751 (E.D. Va. 2017), JA 19; Op. 10, JA 381. The district court also
directed the Commission to re-file its Complaint or file an amended complaint.
See Op. 11, JA 382.

The Commission filed the First Amended Complaint on January 29, 2018.
Id.; First Am. Compl., JA 51. Powhatan again moved to dismiss, arguing that the
Commission’s action was barred by the statute of limitations.

The district court denied Powhatan’s motion to dismiss on September 24,
2018. It held that the Commission’s action was timely under 28 U.S.C. § 2462
because it accrued—under the plain meaning of that term—sixty days after
Powhatan failed to pay the assessed civil penalty. See Op. 13, 20, JA 384, 391. In
reaching this conclusion, the district court reviewed the relevant provisions of the
Federal Power Act and found that, under the procedural path chosen by Powhatan,
the Commission “had no statutory authority to initiate this action” until it issued
the Order to Show Cause, the alleged violator has chosen the Alternate Option, the
Commission assessed a penalty by order, and sixty days had elapsed without
payment of the penalty. See id. 33, JA 404.

The district court sua sponte certified its order for interlocutory appeal under

18
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28 U.S.C. § 1292(b). JA 418. This Court granted Powhatan’s petition for
interlocutory review on November 5, 2018.

Summary of Argument

To determine when a claim for a civil penalty “first accrued” to start the
five-year clock of 28 U.S.C. § 2462, the starting point is the statute that confers
authority to seek a penalty in the first place. That authority here derives from the
Federal Power Act. The Act restricts the Commission’s ability to bring an action
in federal district court unless the agency first meets a series of prerequisites.

The district court here correctly found that the Commission’s action to
enforce a penalty against Powhatan could not have accrued before the agency
satisfied those statutory prerequisites. The action, brought within days of
Powhatan’s failure to pay the assessed penalty, was thus timely under § 2462.

The prerequisites established by the Federal Power Act for bringing an
action in federal district court are neither “minimal” nor “easily and promptly”
satisfied, as Powhatan asserts. Instead, they require Enforcement to thoroughly
and vigilantly exercise the tools that Congress gave the Commission to root out
serious violations of law that endanger the integrity of the nation’s energy markets
and harm consumers. And they require the Commission to conduct a neutral

assessment of allegations of violations.

19
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These kinds of proceedings involve weighty decisions as to the actions of
sophisticated traders in complex markets, and thus necessarily take both time and
thoughtful consideration. That the Commission and its staff in the Office of
Enforcement exercise some measure of control over the administrative process—in
the manner that Congress both specified and intended—cannot change the date
when the Commission “has a complete and present cause of action,” Gabelliv.
SEC, 568 U.S. 442, 448 (2013) (internal quotation marks omitted). The Supreme
Court’s narrow decision in Gabelli neither imposed a “fixed expiration date” on all
government claims for civil penalties, as Powhatan claims, nor changes the result
here.

Powhatan’s hyperbole and hypothetical harms aside, Chief Justice
Marshall’s early 19th century warnings do not apply here—the Commission has no
authority whatsoever to hold anyone “forever liable.” Congress sought to prevent
undue delay from the Commission by requiring prompt penalty assessment by
order if a party chooses to forego a live hearing before an administrative law judge.
Moreover, Powhatan cannot credibly claim any surprise or undue delay here: it
was aware of the Enforcement investigation into its conduct the same month that
conduct occurred, and was engaged with both Enforcement and eventually the
Commission throughout the span of the agency investigation and proceeding. The

Commission took less than six months to assess a penalty after it directed

20



USCA4 Appeal: 18-2326  Doc: 27 Filed: 03/18/2019 Pg: 31 of 85

Powhatan to respond to the alleged violations; and it filed its action in district court
within days of Powhatan’s failure to timely pay the penalty.

Alternatively, this Court should find that the Commission’s statutorily-
mandated administrative proceeding, initiated within five years of the alleged
misconduct, satisfies § 2462. (The district court did not address this alternative
argument briefed by the parties below and now by Powhatan on appeal.) Once the
Commission initiates an administrative proceeding through an order to show cause,
its regulations require (among other things) that it act as a neutral decisionmaker.
The show-cause proceeding is more than a mere decision to prosecute. And the
Federal Power Act vests authority with the Commission in the first instance to
impose penalties for violations of the statute it administers and the rules it
implements.

This Court thus has several grounds on which to affirm the district court’s

correct decision, and should do so.

Argument

I. Standard of review

This Court reviews de novo the district court’s order on Powhatan’s motion
to dismiss on statute of limitations grounds. Franks v. Ross, 313 F.3d 184, 192
(4th Cir. 2002) (“Where, as here, the challenge is not to the existence of certain

facts, but instead rests on ‘whether those facts demonstrate a failure [to bring a
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timely claim,] resolution . . . turns on questions of law which are reviewed de
novo.’”) (quoting United States v. United Med. & Surgical Supply Corp., 989 F.2d
1390, 1398 (4th Cir. 1993)); White v. BFI Waste Servs., LLC, 375 F.3d 288, 291
(4th Cir. 2004). The Supreme Court has noted the rule that “[s]tatutes of limitation
sought to be applied to bar rights of the government, must receive a strict
construction in favor of the government.” E.I. Du Pont De Nemours & Co. v.
Davis, 264 U.S. 456, 462 (1924); accord BP Am. Prod. Co. v. Burton, 549 U.S. 84,
95 (2006); Allnuttv. Comm’r, 523 F.3d 406, 412 (4th Cir. 2008).
II.  The district court correctly found that FERC’s action could not have
accrued under § 2462 until FERC had statutory authority to file the

action.

A.  The district court’s decision was consistent with the plain
language of §2462.

Because 16 U.S.C. § 823b of the Federal Power Act lacks a statute of
limitations, the “catch-all” statute of limitations of 28 U.S.C. § 2462 governs here.
Op. 16, JA 387. “Except as otherwise provided by an Act of Congress,” 28 U.S.C.
§ 2462 gives the government five years from when a claim first “accrued” to bring
“an action, suit or proceeding for the enforcement of” any civil fine or penalty.
Powhatan does not dispute that the Commission initiated an “action” within the
meaning of § 2462 by filing the Complaint that commenced the district-court
proceeding now on appeal. See Op. 21, JA 392. The dispute here centers on when

FERC’s claim first “accrued” under § 2462.
22
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(113

A right or claim accrues ““when it comes into existence.”” Gabelli, 568 U.S.
at 448 (quoting United Statesv. Lindsay, 346 U.S. 568, 569 (1954)); Op. 28,
JA 399. Or, stated slightly differently, a claim accrues “when the plaintiff has a
complete and present cause of action.” Gabelli, 568 U.S. at 448 (internal quotation
marks omitted); see also 3M Co. (Minn. Mining & Mfg.) v. Browner, 17 F.3d 1453,
1460 (D.C. Cir. 1994) (“A claim normally accrues when the factual and legal
prerequisites for filing suit are in place.”); United States v. Midgett, 198 F.3d 143,
146 (4th Cir. 1999) (in the absence of a Congressional directive, the words of a
statute must be given their “ordinary, contemporary, common meaning.”) (internal
quotation marks omitted). As the district court recognized, this definition of
accrual has “appear[ed] in dictionaries from the 19th century up until today.” Op.
29, JA 400.

To determine when FERC’s claim came “into existence,” or “accrued” per
§ 2462, this Court must look to the statute through which Congress gave FERC the
authority to file such claims in the first place: the Federal Power Act. 16 U.S.C.
§ 823b(d)(3)(B) authorizes the Commission to file a complaint in district court.
That provision states that the Commission ‘“‘shall institute an action” in federal

district court “[i]f the civil penalty has not been paid within 60 calendar days after”

the Commission issues an order assessing the penalty.

23



USCA4 Appeal: 18-2326  Doc: 27 Filed: 03/18/2019 Pg: 34 of 85

A Commission order assessing a penalty is not, as Powhatan asserts, “simply
a public pronouncement of FERC’s decision to file a lawsuit.” See, e.g., Br. 12, 20
(also characterizing penalty assessment order as “a decision to prosecute, not a
decision resolving the merits”); Amici Curiae Br. 14 (characterizing agency
process as “government’s time spent arranging itself and checking necessary
boxes”). Rather, it is one of several requirements Congress imposed that the
Commission must satisfy before it can file an action in district court.

The Federal Power Act prescribes specific steps in a specific order: First
notice, then opportunity to elect procedures and for a public hearing, then a
Commission penalty assessment order. Powhatan ignores or trivializes these
statutory mandates throughout its opening brief.

In contrast to Powhatan’s opening brief, the district court carefully
considered, and gave appropriate weight to, the Federal Power Act. The court
correctly read the plain language of 16 U.S.C. § 823b(d)(3)(B) as not permitting
the Commission to file a complaint in district court until (1) the Commission
assessed a civil penalty by order and (2) sixty days elapsed without payment.

Op. 19, JA 390; see also United States v. Morison, 844 F.2d 1057, 1064 (4th Cir.
1988) (when “the terms of [a] statute are unambiguous on their face, or in light of
ordinary principles of statutory interpretation,” judicial inquiry normally ends)

(internal quotation marks omitted) (cited at Op. 15, JA 386).
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And before the Commission may assess a penalty by order, it must meet still

more statutory requirements. It first “shall provide to such person notice of the
proposed penalty,” under 16 U.S.C. § 823b(d)(1). See also 16 U.S.C. § 8250-1(b)
(“Such penalty shall be assessed by the Commission, after notice and opportunity
for public hearing . .. .”). That notice—which the Commission provided through
its Order to Show Cause—must give the subject the opportunity to elect a penalty
assessment either following a trial-type hearing before an administrative law judge
at FERC (16 U.S.C. § 823b(d)(2)(A)) or a paper hearing (16 U.S.C.
§ 823b(d)(3)(A)-(B)). See Op. 5 & n.8 ([Order to Show Cause] “constituted the
second procedural requirement—and the first process compelled by statute—with
which the Commission had to comply™), JA 376; see also FERC v. Silkman, No.
1:16-cv-00205-JAW, 2019 WL 113782, at *8-19 (D. Me. Jan. 4, 2019) (“Silkman
1) (detailing FERC’s processes), mot. for interlocutory appeal filed, ECF No. 159
(Jan. 24, 2019); FERC v. City Power Mktg., LLC, 199 F. Supp. 3d 218, 232
(D.D.C. 2016) (“There is no escaping the fact that under [16 U.S.C. § 823b(d)(3)]
FERC must first determine at the agency level whether to assess the penalty.”).
The Commission is also obligated to apply specified statutory factors in making
any penalty assessment. 16 U.S.C. § 8250-1.

Congress, in these provisions of the Federal Power Act, speaks in

commands, not recommendations—and the agency is not at liberty to ignore or set
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aside any of these legislative commands. As a result, the Commission’s claim for
“an order affirming the assessment of the civil penalty” (under 16 U.S.C.

§ 823b(d)(3)(B)) could not have “accrued” (under § 2462) before it satisfied those
prerequisites. Op. 33, JA 404; see also, e.g., U. S. Dep’t of Labor v. Old Ben Coal
Co., 676 F.2d 259, 261 (7th Cir. 1982) (statute of limitations under § 2462 ‘“cannot
begin to run until there is a right to bring an action,” namely, when “the
administrative proceeding has ended, a penalty has been assessed, and the violator
has failed to pay the penalty”).

“Because FERC had no statutory authority to initiate this action until” it
satisfied the statutory prerequisites detailed above, only after doing so “were ‘the
factual and legal prerequisites for filing suit . . . in place.” Op. 33 (quoting 3M, 17
F.3d at 1460), JA 404; accord Silkman 11, 2019 WL 113782, at *38, 43 (finding
FERC enforcement action under 16 U.S.C. § 823b(d)(3) timely even though not
filed in court within five years of the underlying violations); c¢f. Muth v. United
States, 1 F.3d 246, 249 (4th Cir. 1993) (plaintiff was required to satisfy all
jurisdictional prerequisites, including completing administrative action, prior to
filing in district court); Henderson v. United States, 785 F.2d 121, 123 (4th Cir.
1986) (same). Powhatan’s attempts to sweep aside these statutory commands do

not show grounds for reversal.
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Powhatan repeatedly claims that the limitations period of § 2462 should not
wait on the conclusion of the mandatory agency process due to the Commission’s
degree of “control” over that process. See, e.g., Br. 18 (“No prerequisite outside of
FERC'’s sole control needed to be satisfied before FERC could file a civil action,
and the minimal statutory procedural prerequisites that existed could have been
met easily and promptly.”); id. 20, 22, 26, 27; Amici Curiae Br. 6, 8, 11, 12.
Congress, however, gave FERC broad control of proceedings within the agency’s
jurisdiction. 16 U.S.C. § 825g(b), for example, authorizes the Commission to
promulgate rules of practice and procedure to govern all “hearings, investigations,
and proceedings under this Act.” In so doing, Congress expressly stated in
§ 825g(b) that “the technical rules of evidence need not be applied” and “[n]o
informality in any hearing, investigation, or proceeding or in the manner of taking
testimony shall invalidate any order, decision, rule, or regulation issued under the
authority of this Act.” Consistent with that authorization, the Commission codified
its Rules of Practice and Procedure at 18 C.F.R. §§ 385.101-385.2202.

Powhatan’s breezy dismissal of the “minimal” statutory prerequisites it
claims could have been met ‘“easily and promptly,” Br. 18, both trivializes the
statute and ignores the cost of taking short-cuts. Adopting Powhatan’s view of
how the process should work would truncate the time available and could force the

Commission to undertake less thorough investigations of serious potential
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violations of law and to offer fewer (or more limited) opportunities for subjects of
those investigations to defend themselves. Indeed, the agency process Powhatan
denigrates here afforded it numerous opportunities—including an extension of time
and supplemental briefing—to respond to Enforcement (before the Order to Show
Cause) and to the Commission (after that Order). See supra pp. 9-17 & Figures 1-
2. That process also met the requirements of the Due Process Clause. See
Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (requiring for due process purposes
“the opportunity to be heard at a meaningful time and in a meaningful manner”)
(internal quotation marks omitted).

B.  Gabelli does not change how § 2462 applies here.

Powhatan insists that Gabelli imposes a “fixed expiration date” (five years
after any disputed conduct occurred) on all government claims for civil penalties.
See Br. 19, 26. But the statute at issue there differed from the Federal Power Act
in a crucial way: it contained no statutory prerequisites to filing suit in district
court. That statute did not, for example, require the Securities and Exchange
Commission (“SEC”) in the first instance to assess a penalty by order; instead, it
permitted the SEC to proceed directly to district court for a penalty assessment. 15
U.S.C. § 80b-9(e)(1) (“Whenever it shall appear to the [SEC] that any person has
violated any provision of this subchapter . . . the [SEC] may bring an action in a

United States district court to seek, and the court shall have jurisdiction to impose,
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upon a proper showing, a civil penalty to be paid by the person who committed
such violation.”). The Federal Power Act, by contrast, affords the Commission no
such freedom to bring an action in district court without first conducting an
antecedent administrative proceeding. See supra pp. 24-26; Op. 19, 33, JA 390,
404; 16 U.S.C. § 823b(d)(3)(B).

The Supreme Court’s holding in Gabelli also was much more limited than
Powhatan claims—i.e., there is no “discovery rule” to allow delay of accrual of a
claim in SEC enforcement cases under the Investment Advisors Act. Gabelli, 568
U.S. at 454 (“Given the lack of textual, historical, or equitable reasons to graft a
discovery rule onto the statute of limitations of § 2462, we decline to do so.”).

Several district courts have correctly recognized the bounds of Gabelli. See,
e.g., FERC v. Silkman, 177 F. Supp. 3d 683, 699-700 (D. Mass. 2016) (“Silkman
I) (rejecting comparison of Gabellito a FERC enforcement action as a “somewhat
facile and superficial syllogism”); Silkman 11,2019 WL 113782, at *41; United
States v. Worldwide Indus. Enters., Inc., 220 F. Supp. 3d 335, 345 n.3 (E.D.N.Y.
2016) (rejecting argument that Gabelli applies where an agency was required to
assess forfeiture via administrative paper hearing before it could file suit); Groves
v. United States, No. 16 C 2485, 2017 WL 1806593, at *5 (N.D. Ill. May 5, 2017)
(“Gabelli focuses on whether the discovery rule applies to trigger the § 2462

statute of limitations, but says nothing about what constitutes an ‘action, suit or
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proceeding’ in the first place™), appeal pending, 7th Cir. No. 17-2937 (argued Dec.
3, 2018). Powhatan offers no sufficient justification for why this Court should
stretch Gabelli beyond the narrow circumstances present in that case. See also
Crown Coat Front Co. v. United States, 386 U.S. 503, 517 (1967) (cautioning
against “attempting to define for all purposes when a cause of action first accrues”)
(internal quotation marks omitted).

Moreover, the core concern of Gabelli—to “prevent[] surprises through the
revival of claims that have been allowed to slumber”—is not present here. 568
U.S. at 448 (internal quotation marks omitted). Powhatan cannot credibly claim
being “surprised” at any point by the Commission’s action, because at no point did
the allegations against them “slumber.”

Within weeks of the last trade at issue (August 3, 2010), Powhatan was on
notice that Enforcement was reviewing its trading—and by the end of August
2010, Powhatan already had submitted two separate responses to Enforcement’s
data requests. See supra pp. 10 (Figure 1), 13; Admin. Index Nos. 57, 65. The
Commission both began a public hearing and assessed a penalty by order against
Powhatan within five years of the trades at issue. See suprapp. 15-17. And the
Commission brought its action in district court a mere three days after the 60-day

period for Powhatan to pay the penalty expired. Suprap. 17.

30



USCA4 Appeal: 18-2326  Doc: 27 Filed: 03/18/2019 Pg: 41 of 85

III. The district court’s conclusion does not allow infinite agency delay.

Powhatan contends throughout its opening brief that the district court’s
decision, and FERC’s position, gives the agency exclusive control of an “infinite
statute of limitations.” See, e.g., Br. 13, 22, 26, 27, 32-34, 38; id. 27 (“Whatever
the proper construction of § 2462 in this context, it does not set a limitations period
of forever.”). Powhatan even harks back to Chief Justice Marshall’s stern warning
of penalty actions being “brought at any distance of time,” leaving people “forever
liable to a pecuniary forfeiture.” Br. 2, 3, 11, 26 (quoting Adams v. Woods, 2
Cranch 336, 342 (1805)).

But Congress placed a meaningful check on the timing of FERC penalty
actions. 16 U.S.C. § 823b(d)(3) requires that the agency “shall promptly assess” a
penalty by order when the subject elects the Alternate Option. A party concerned
about delay in reaching district court is, of course, free to choose a hearing before
an administrative law judge under the Default Option. 16 U.S.C. § 823b(d)(2)(A)).
And the Administrative Procedure Act places a general constraint on agencies to
prevent undue delay. See, e.g., Telecomms. Research & Action Ctr. v. FCC, 750
F.2d 70, 77 (D.C. Cir. 1984) (“[5 U.S.C. §] 706(1) coupled with section 555(b)
does indicate a congressional view that agencies should act within reasonable time
frames and that courts designated by statute to review agency actions may play an

important role in compelling agency action that has been improperly withheld or
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unreasonably delayed.”). As for FERC’s control over the process, Congress
intended at least some measure of agency control over these proceedings. See 16
U.S.C. § 825g(b); supra p. 27.

While the district court correctly noted that no statute or regulation defines
what constitutes a “prompt[]” penalty assessment under 16 U.S.C. § 823b(d)(3),
Op. 20 n.23, JA 391, the lack of such definition cannot reasonably mean that the
Commission is free to issue a penalty order at its leisure. See, e.g., Fernandez v.
United States, 496 Fed. Appx. 704, 705-06 (9th Cir. Sept. 7, 2012) (“While the
phrase ‘as promptly as possible’ does not provide a specific deadline . . ., it must
have some meaning or it would be rendered superfluous.”); United States v. Janik,
723 F.2d 537, 543 (7th Cir. 1983) (“[T]he phrase ‘other prompt disposition’
implies that the court may not delay . . . indefinitely .. . .”); Jenkins v. Simpson (In
re Jenkins), 784 F.3d 230, 236 (4th Cir. 2015) (approvingly quoting a leading
treatise that a rule of bankruptcy procedure mandating prompt action was
“designed to prevent indefinite adjournment”).

When reviewing undefined statutory terms, this Court ascribes the language
its ordinary meaning. See, e.g., Asgrow Seed Co. v. Winterboer, 513 U.S. 179, 187
(1995); Schlossberg v. Barney, 380 F.3d 174, 180 (4th Cir. 2004); Midgett, 198
F.3d at 145-46. In 16 U.S.C. § 823b(d)(3), Congress used “shall” to make clear the

mandatory nature of the obligation it imposed. See Lopez v. Davis, 531 U.S. 230,
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241 (2001) (noting that Congress’ use of the term “shall” indicates an intent to
“impose discretionless obligations™); Antonin Scalia & Bryan A. Garner, Reading
Law: The Interpretation of Legal Texts 112 (2012) (“The traditional, commonly
repeated rule is that shall is mandatory and may is permissive.”).

Yet, on the timing of that obligation, Congress opted to give the agency
some room by using the term “promptly,” without a set time-limit. Dismissing the
promptness requirement of 16 U.S.C. § 823b(d)(3) merely because it neither
contains a set time-limit nor inflicts any sanction on the agency for not acting
promptly disregards the meaning Congress intended for FERC penalty-assessments
under the Alternate Option. Cf. Barnhartv. Peabody Coal Co., 537 U.S. 149, 159
(2003) (“[1]f a statute does not specify a consequence for noncompliance with
statutory timing provisions, the federal courts will not in the ordinary course
impose their own coercive sanction.”) (internal quotation marks omitted).

The Commission’s history of penalty actions in federal district court
demonstrates that it consistently pursues them expeditiously. Since Congress
enacted the Energy Policy Act of 2005, the Commission has filed eight actions in
federal district courts under the Alternate Option. In those instances, the average
time between the order to show cause and the penalty assessment was
approximately seven months. See generally FERC, Orders to Show Cause

Proceedings, https://www.ferc.gov/enforcement/civil-penalties/show-cause-
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orders.asp (last visited March 18, 2019). And, on average, the Commission filed
complaints in district court approximately 13 days after the respondents in those
cases failed to pay the assessed penalty. See id.

In fact, Powhatan’s own experience before the Commission also belies its
hyperbolic (and hypothetical) warnings of the agency taking endless time to pursue
violations and assess penalties. The Commission assessed the penalty May 29,
2015, less than four months after Powhatan submitted two sets of written answers
(including 13 exhibits) to the December 17, 2014 Order to Show Cause. It gave
Powhatan public notice of the alleged violations, and began an administrative
proceeding approximately four years and three months after the alleged
misconduct occurred, well before the expiration of the five-year clock under even
the strictest possible interpretation of § 2462. Moreover, years before the
Commission issued the Order to Show Cause, Powhatan was aware that
Enforcement was investigating the legality of some of its trading activity. Supra
pp. 9-14 & Figure 1. And Powhatan was actively engaged throughout the agency
process—it gave live oral testimony before the Office of Enforcement and made
voluntary submissions to Enforcement, in addition to responding on numerous
occasions to discovery requests. See supra pp. 9-14 & Figure 1. Powhatan did not

experience anything approaching the kind of delay of which it warns this Court.

34



USCA4 Appeal: 18-2326  Doc: 27 Filed: 03/18/2019 Pg: 45 of 85

Nor does Powhatan explain why any rational government agency would go
through the immense effort of investigating illegal conduct and beginning an
administrative proceeding, yet then needlessly delay assessing penalties and
bringing an action in district court to prove to a factfinder that it should be able to
collect those penalties. See, e.g, 16 U.S.C. § 823b(d)(3)(B) (noting district court’s
authority “to review de novo the law and the facts involved”). Enforcement has
little incentive to conduct what amici curiae label an “open-ended investigation,”
thereby running the risk that “evidence may be lost, memories fade, and employees
... leave the company.” See Amici Curiae Br. 24; see also United States v. Meyer,
808 F.2d 912, 922 (1st Cir. 1987) (“The government, if it suspects that a wrong has
been committed, has no discernible incentive to delay institution and prosecution
of administrative charges” because “such footdragging would tend to reduce the
[government]’s chances of proving its case and collecting monetary sanctions.”).
Of course, in the event of any extraordinary agency delay, a party may seek
judicial intervention via a mandamus action. See, e.g., Del. Riverkeeper Network
v. FERC, 895 F.3d 102, 113 (D.C. Cir. 2018) (citing Telecomms. Research &
Action Ctr., 750 F.2d at 79). This need not be a request that the Commission “has
unreasonably delayed filing an action for civil penalties,” as Powhatan claims, Br.
34; rather, in such an action, it could argue that sufficient time has passed and that

the Commission must issue an order concluding that no penalty is appropriate.
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Far from the hypothetical dangers of government abuse that Powhatan
claims, its position on when § 2462 accrues would create a real risk of letting those
accused of serious violations of law “run out the clock” on government
enforcement actions. Congress considered these kinds of offenses—including
those Powhatan has been accused of—serious enough that it gave the Commission
the authority to impose civil penalties of up to $1 million per day for each
violation. See 16 U.S.C. § 8250-1(b); Op. 12 (noting that, if FERC prevails and all
penalties remain timely, respondents could be liable for more than $28 million in
civil penalties and more than $4 million in disgorgement), JA 383; see also E.I. Du
Pont De Nemours, 264 U.S. at 462 (“Statutes of limitation sought to be applied to
bar rights of the government, must receive a strict construction in favor of the
government.”); accord Allnutt, 523 F.3d at 412.

Yet under Powhatan’s view, the government must uncover the infractions,
conduct the necessary investigation, issue an order to show cause, and “wend its
way through the (often lengthy) administrative process,”® allowing sufficient time
for the subject to respond to the allegations, and then bring a complaint in district
court—all within five years of the conduct at issue. Given both the serious nature

of the misconduct and “the manifold opportunities for (arguably legitimate) delay”

¢ Meyer, 808 F.2d at 919 (distinguishing Fifth Circuit’s construction of
§ 2462 in United States v. Core Labs., Inc., 759 F.2d 480 (5th Cir. 1985)).
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in the often-lengthy administrative process, it is “implausible that Congress
intended to endow private litigants with so powerful an incentive for
procrastination,” as the First Circuit aptly recognized. Meyer, 808 F.2d at 920; see
also id. at 919-20 (targets of these proceedings have considerable incentive and
opportunities “to employ the available procedures to work delay”); United States v.
Godbout-Bandal, 232 F.3d 637, 640 (8th Cir. 2000) (“A violator should not be able
to escape paying a penalty by dragging his feet through the administrative penalty-
assessment process.”).

Amici curiae argue that lingering uncertainty as to civil penalties ultimately
can result in higher costs for consumers. Amici Curiae Br. 25. But this warning
neglects mention of the significant costs imposed on consumers by manipulation of
wholesale electric markets. See, e.g., Cal. ex rel. Lockyer, 383 F.3d at 1014-15
(9th Cir. 2004) (noting that California consumers “were subjected to a variety of
market machinations” as a result of “artificial manipulation [of the California
energy market] on a massive scale”). In light of well-documented harms visited on
consumers and the public at-large, Congress rightly deemed it critical for the
public interest to grant FERC new enforcement powers and resources, so FERC
can pursue these kinds of cases and protect consumers. See 16 U.S.C. §§ 824v(a),

8250-1(b); supra pp. 5-6.
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IV. FERC satisfied § 2462 by commencing an administrative proceeding
within five years of the alleged misconduct.

Powhatan also preemptively responds to an alternative argument, Br. 32-36,
that FERC raised below and the district court declined to address (Op. 21 n.24, JA
392), so the Commission responds here. The alternative argument is that, in
addition to the district court action being timely brought, the FERC Order to Show
Cause was a timely “action, suit or proceeding” under 28 U.S.C. § 2462 because it
was initiated within five years of the trades at issue. Ifthis Court does not agree
with the district court’s resolution of the accrual issue, it then has two choices: (1)
it may proceed to the alternative argument and resolve it; or (2) it may remand so

the district court may address that argument in the first instance.

The Commission suggests that the better approach is for this Court to
resolve this alternative argument rather than remanding, for two reasons. First, the
argument—which Powhatan raises here—presents a pure legal issue. See, e.g.,
Hill v. PeopleSoft USA, Inc., 412 F.3d 540, 544 n.* (4th Cir. 2005) (“Although the
district court did not address these arguments, a remand to address these arguments
is unnecessary because the arguments raise purely legal questions based on facts
not in dispute.”); Freight Drivers & Helpers Local Union No. 557 Pension Fund v.
Penske Logistics LLC, 784 F.3d 210, 218 (4th Cir. 2015). Second, this Court may

affirm on any basis fairly presented in the district court. See, e.g., PHP Healthcare
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Corp. v. EMSA Ltd. P’ship, 14 F.3d 941, 945 (4th Cir. 1993) (“[W]e are not
restricted to the basis upon which the district court made its ruling, but may affirm
on any legal and factual basis fairly presented in the district court.”); In re Maco
Homes, Inc., 180 F.3d 163, 165 n.4 (4th Cir. 1999). This Court, accordingly, may

affirm the order below on the alternative argument.

Powhatan does not argue that an agency proceeding may never constitute a
“proceeding” under § 2462. Nor could it: the natural reading of § 2462, which
applies broadly to an “action, suit or proceeding,” indicates that it is not limited to
actions filed in court. The statutory context is further instructive on this point:
Title 28 of the U.S. Code contemplates various “mode[s] of recovery,” of which
civil actions are but one. See, e.g., 28 U.S.C. § 2461(a) (providing that a “civil
action” is the default mode of recovery for fines, penalties, or forfeiture for
violations of an Act if Congress has not specified “the mode of recovery or
enforcement thereof™); see also Ayes v. U.S. Dep’t of Veterans Affairs, 473 F.3d
104, 108 (4th Cir. 2006) (when considering the plain meaning of statutory
language, the court “must consider the context in which the statutory words are

used because . . . we read statutes as a whole.”) (internal quotation marks omitted).

Powhatan instead contends that the Commission’s Order to Show Cause is
an “agency invention that has no statutory basis,” and therefore cannot be a

“proceeding” under § 2462. Br. 36. Admittedly, the Federal Power Act does not
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use the phrase “order to show cause.” But it explicitly requires the Commission to
provide notice and an opportunity for a hearing before assessing a penalty by
order. See, e.g, 16 U.S.C. § 823b(d)(1) (FERC “shall provide to such person notice
of the proposed penalty™); id. § 8250-1(b) (civil penalty “shall be assessed by the

Commission, after notice and opportunity for public hearing”); supra pp. 24-26.

The Federal Power Act speaks broadly in terms of “notice,” thereby
necessarily leaving the precise form up to the agency charged with implementing
the statute. It also requires the Commission to consider certain statutory factors in
any penalty assessment order without prescribing exactly how. 16 U.S.C. § 8250-
1(b). The Commission’s interpretation of such broadly-worded statutory
provisions are due deference. See, e.g., Entergy Corp. v. Riverkeeper, Inc., 556
U.S. 208, 218 (2009) (court defers to reasonable agency interpretation of statute it
is charged with administering); Montgomery Cty., Md. v. FCC, 811 F.3d 121, 129

(4th Cir. 2015).

Far from “extra-statutory,” Br. 24 n.6, orders to show cause are the means
through which the Commission satisfies the statutory notice requirement. See
Op. 5 ([Order to Show Cause] “constituted the second procedural requirement—
and the first process compelled by statute—with which the Commission had to
comply”), JA 376; see also 18 C.F.R. § 385.209(a)(2) (“The Commission may

initiate a proceeding against a person by issuing an order to show cause.”); 18
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C.F.R. § 385.209(b) (detailing the contents of an order to show cause); Revision of
Rules of Practice & Procedure to Expedite Trial-Type Hearings, Order No. 225,
47 Fed. Reg. 19014, 19017 (1982) (describing orders to show cause as “initiating a
proceeding against a person” and noting that 18 C.F.R. § 385.209 did “not change
[pre-] existing Commission practice”).

As required by statute, the order to show cause permits the subject of an
Enforcement investigation the opportunity to choose its pre-penalty assessment
procedures and the manner of any penalty review. See also Meyer, 808 F.2d at 918
(“where completion of administrative proceedings is an absolute prerequisite to the
bringing of an enforcement action,” § 2462 allows separate statutes of limitations
for the administrative cause of action and the civil action predicated upon
completion of the administrative action). Such a penalty assessment may follow
either: (1) a live hearing before an administrative law judge at FERC and
subsequent review in the court of appeals (16 U.S.C. § 823b(d)(2)); or (2) a paper
hearing with subsequent review in federal district court (16 U.S.C. § 823b(d)(3)).
Commencing an agency proceeding through an order to show cause also is
consistent with the latitude Congress conferred on FERC. See, e.g., 16 U.S.C.

§ 825¢g(b); suprap. 27.

It 1s thus both consistent with the Federal Power Act and reasonable to treat

a Commission order to show cause as an “action, suit or proceeding” under 28
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U.S.C. § 2462. Two different district courts (in the same action) have already
reached this conclusion. See, e.g., Silkman II, 2019 WL 113782 at *43 (process
commenced by FERC’s order to show cause within five years of conduct at issue is
a timely proceeding under § 2462); Silkman I, 177 F. Supp. 3d at 700-01 (denying
motion to dismiss on statute of limitations grounds because initiation of show-
cause process within five years of offending conduct satisfied § 2462). Other
courts have reached similar conclusions about other agencies’ processes, outside
the context of the Federal Power Act. See, e.g., Arch Mineral Corp. v. Babbitt, 104
F.3d 660, 663, 669-70 (4th Cir. 1997) (Department of Interior enforcement process
determined by letter with an opportunity to respond in writing and that could result
in imposition of penalties was a proceeding under § 2462); Meyer, 808 F.2d at 914,
918 (administrative adjudication mandated by Export Administration Act is a
“proceeding” for purposes of limitations period in 28 U.S.C. § 2462); 3M, 17 F.3d
at 1456-57 (administrative penalty-assessment proceeding under Toxic Substances
Control Act is a proceeding for the enforcement of a penalty under § 2462).

The First Circuit’s Meyer decision, in particular, focused on whether the
statute authorizing the penalty assessment there required some “antecedent
administrative judgment” as a “prerequisite to the maintenance of a civil
enforcement action.” See 808 F.2d at 916; see also id. (noting Supreme Court

precedent in which “right to sue had been made expressly subject to the exhaustion
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of administrative remedies as a condition precedent to the bringing of court
action”) (citing Crown Coat, 386 U.S. at 511-12); Worldwide, 220 F. Supp. 3d at
344 (expressly rejecting argument that “the type of administrative procedure at
issue” bears on whether Meyer applies); Silkman 11, 2019 WL 113782, at *41-42
(“[T]he Court finds unpersuasive the Respondents’ effort to distinguish Meyer
from this case based on the alleged procedural inadequacies they suffered.”); but
see Op. 36-38 (distinguishing Meyer), JA 407-09. And while Powhatan suggests
that this Court should follow the Fifth Circuit’s Core decision, Br. 28-32, no court
of appeals outside the Fifth Circuit has followed Core since its reasoning was
rejected by Meyer.” See, e.g., Meyer, 808 F.2d at 920-21 (cases relied on by Fifth
Circuit in Core were “off the mark™ because they either did not involve “the
necessity for allowing an administrative proceeding to run its course as a
precondition to the commencement of suit” or they “involved situations where
prosecutorial determinations, rather than adjudicatory administrative proceedings,
constituted the precondition to suit”); see also Godbout-Bandal,232 F.3d at 640

(adopting Meyer); SEC v. Mohn, 465 F.3d 647, 653-54 (6th Cir. 2006); 3M, 17

7 The Commission argued in the district court that the limitations period
should be tolled for the sixty-day payment period during which the agency was
disallowed from filing an action, so FERC has the full five-year clock under
§ 2462. Ifthis Court agrees, then the Commission’s action would still be timely
even if the Court decides to follow Core. Alternatively, the Court may remand this
question for determination by the district court.
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F.3d at 1458 n.8; Worldwide, 220 F. Supp. 3d at 340 (“The only circuit court to
adopt the position . . . that the limitations period begins to run at the time of the

underlying violation—is the Fifth Circuit.”).

It makes sense that Congress would structure the Federal Power Act so the
Commission must decide in the first instance whether the often highly technical
statutes and regulations FERC administers have been violated and, in the event of a
violation, determine the appropriate penalty. Cf. PPL EnergyPlus, 753 F.3d at 473
(“federal [wholesale electricity] markets are the product of a finely-wrought
scheme that attempts to achieve a variety of different aims™). The Federal Power
Act’s “capacious substantive and remedial provisions,” id. at 475, both prohibit
market manipulation (16 U.S.C. § 824v) and authorize the imposition of civil
penalties and disgorgement of unjust profits (16 U.S.C. § 8250-1(b)). Dismissing
the Commission process here as no more than “prosecutorial,” as Powhatan does,
Br. 35, ignores these various (and crucial) responsibilities Congress has delegated

to the Commission.

Commission regulations also demonstrate that orders to show cause are
more than “prosecutorial.” Under those regulations, for example, an order to show
cause commences a “[c]ontested, on-the-record proceeding” before the
Commission. 18 C.F.R. § 385.2201(c)(1). Once the Commission issues an order

to show cause, participants in the agency proceeding contest factual and legal
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issues and are forbidden from ex parte contacts with the Commission itself, which
acts as a neutral “decisional” authority and fact-finder. Id. §§ 385.2201, 385.2202;
see also Withrow v. Larkin, 421 U.S. 35, 47 (1975) (rejecting the “contention that
the combination of investigative and adjudicative functions necessarily creates an

unconstitutional risk of bias in administrative adjudication™).

An order to show cause frames the issues that will be litigated in a contested
adjudication and decided by the Commission. 18 C.F.R. § 385.209(b) (“[A]n order
to show cause will contain a statement of the matters about which the Commission
1s inquiring, and a statement of the authority under which the Commission is
acting. The statement is tentative and sets forth issues to be considered by the
Commission.”); see also Silkman 11, 2019 WL 113782 at *43 (FERC proceeding
commenced by an order to show cause is ‘“closer to [an] adjudication . .. than to a
prosecutorial determination or charging letter”’); Hunter v. FERC, 527 F. Supp. 2d
9, 18 (D.D.C. 2007) (“The [order to show cause] represents the first step of a
formal process designed to determine whether [the respondent] actually violated
any FERC regulations.”). This issue-framing function of the order to show cause
also fits with the Federal Power Act’s direction that the Commission “shall take
into consideration the seriousness of the violation and the efforts of such person to
remedy the violation in a timely manner” when determining the appropriate civil

penalty. 16 U.S.C. § 8250-1(b); see also, e.g., Clifton Power Corp. v. FERC, 88
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F.3d 1258, 1270 (D.C. Cir. 1996) (invalidating FERC penalty order for failure to
“adequately explain[] the seriousness of [the defendant’s] violation in relation to

the amount of the penalty”).

At the conclusion of this administrative proceeding, the Commission does
not always impose the proposed penalties, thus making the order to show cause
more adjudicatory than “prosecutorial.” See, e.g., Coaltrain Energy, L.P., 155
FERC 9 61,204, at P 1 n.3 (2016) (dismissing proposed penalties against an
individual respondent); Is/land Park Resorts, Inc., 55 FERC q 61,414, at 62,220
(1991) (determining a proposed civil penalty should not be assessed), see also
Footprint Power LLC, 166 FERC 9 61,150, at P 10 (2019) (terminating show-
cause proceeding and declining to assess any civil penalties “[i]n light of the
submissions made by Footprint and [Enforcement] Staff, as well as [ Enforcement]

Staff’s recommendation not to pursue the remaining alleged violations . .. .”).

Though Powhatan asserts now that the district court action was its first
opportunity for an adversarial adjudication, Br. 37, it received such an adjudication
before the Commision in the show-cause proceeding. And in fact it opted out of a
formal trial-type hearing before an administrative law judge under 16 U.S.C.

§ 823b(d)(2). See Op. 7, JA 378; Silkman 11,2019 WL 113782, at *43 n.133 (“The
Respondents themselves have written that ‘irony is no stranger to the law.” Here,

the fewer procedural protections, in part, were by choice of the Respondents, who
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opted out of FERC’s default procedure for the assessment of penalties . .. .”)
(internal citation omitted). That Powhatan chose to forego that opportunity to take
discovery and cross-examine witnesses in a live hearing before a FERC
administrative law judge does not transform the FERC proceeding into “a
discretionary decision to prosecute.” See Silkman 11,2019 WL 113782 at *43.
And even if the agency process here may not have borne all the hallmarks of a
traditional trial-type hearing before a judge, it still met the requirements of the
Administrative Procedure Act. See, e.g., 5 U.S.C. § 551(7) (defining
“adjudication” as an “agency process for the formulation of an order”); Pension
Benefit Guar. Corp. v. LTV Corp., 496 U.S. 633, 655-56 (1990) (requirements for
informal agency adjudications do not include procedures of 5 U.S.C. §§ 556, 557);
Duke Power Co. v. Nuclear Regulatory Comm’n, 770 F.2d 386, 389 (4th Cir.
1985) (agency proceeding via informal adjudication properly may “consider
written materials, including factual and legal statements, without holding a formal

hearing with traditional trial-type procedures”).
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Conclusion
The district court’s Order should be affirmed.
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(b) Exemption qualifications

Subject to subsection (c¢), the Commission may
grant an exemption in whole or in part from the
requirements of this subchapter, including any
license requirements contained in this sub-
chapter, to any facility (not including any dam
or other impoundment) constructed, operated,
or maintained for the generation of electric
power which the Commission determines, by
rule or order—

(1) utilizes for such generation only the
hydroelectric potential of a conduit; and
(2) has an installed capacity that does not
exceed 40 megawatts.
(c) Consultation with Federal and State agencies

In making the determination under subsection
(b) the Commission shall consult with the
United States Fish and Wildlife Service! Na-
tional Marine Fisheries Service! and the State
agency exercising administration over the fish
and wildlife resources of the State in which the
facility is or will be located, in the manner pro-
vided by the Fish and Wildlife Coordination Act
(16 U.S.C. 661, et seq.), and shall include in any
such exemption—

(1) such terms and conditions as the Fish
and Wildlife Service! National Marine Fish-
eries Service! and the State agency each de-
termine are appropriate to prevent loss of, or
damage to, such resources and to otherwise
carry out the purposes of such Act, and

(2) such terms and conditions as the Com-
mission deems appropriate to insure that such
facility continues to comply with the provi-
sions of this section and terms and conditions
included in any such exemption.

(d) Violation of terms of exemption

Any violation of a term or condition of any ex-
emption granted under subsection (b) shall be
treated as a violation of a rule or order of the
Commission under this chapter.

(e) Fees for studies

The Commission, in addition to the require-
ments of section 803(e) of this title, shall estab-
lish fees which shall be paid by an applicant for
a license or exemption for a project that is re-
quired to meet terms and conditions set by fish
and wildlife agencies under subsection (c¢). Such
fees shall be adequate to reimburse the fish and
wildlife agencies referred to in subsection (c) for
any reasonable costs incurred in connection
with any studies or other reviews carried out by
such agencies for purposes of compliance with
this section. The fees shall, subject to annual
appropriations Acts, be transferred to such
agencies by the Commission for use solely for
purposes of carrying out such studies and shall
remain available until expended.

(June 10, 1920, ch. 285, pt. I, §30, as added Pub. L.
95-617, title II, §213, Nov. 9, 1978, 92 Stat. 3148;
amended Pub. L. 99-495, §7, Oct. 16, 1986, 100
Stat. 1248; Pub. L. 113-23, §4(a), Aug. 9, 2013, 127
Stat. 494.)

REFERENCES IN TEXT

The Fish and Wildlife Coordination Act, referred to
in subsec. (¢), is act Mar. 10, 1934, ch. 55, 48 Stat. 401, as

180 in original. Probably should be followed by a comma.

amended, which is classified generally to sections 661
to 666c of this title. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 661 of this title and Tables.

PRIOR PROVISIONS

A prior section 30 of act June 10, 1920, was classified
to section 791 of this title, prior to repeal by act Aug.
26, 1935, ch. 687, title II, §212, 49 Stat. 847.

AMENDMENTS

2013—Subsecs. (a), (b). Pub. L. 113-23, §4(a)(1), added
subsecs. (a) and (b) and struck out former subsecs. (a)
and (b) which authorized the Commission to grant ex-
emptions from the requirements of this subchapter for
certain hydroelectric facilities and prohibited the
granting of exemptions to facilities with certain capac-
ities.

Subsec. (c). Pub. L. 113-23, §4(a)(2), substituted ‘‘sub-
section (b)”’ for ‘‘subsection (a)”’ in introductory provi-
sions.

Subsec. (d). Pub. L. 113-23, §4(a)(3), substituted ‘‘sub-
section (b)” for ‘‘subsection (a)’’.

1986—Subsec. (b). Pub. L. 99-495, §7(a), inserted provi-
sion setting the maximum installation capacity for ex-
emptions under subsec. (a) at 40 megawatts in the case
of a facility constructed, operated, and maintained by
an agency or instrumentality of a State or local gov-
ernment solely for water supply for municipal pur-
poses.

Subsec. (¢). Pub. L. 99-495, §7(b), which directed the
insertion of ‘‘National Marine Fisheries Service’ after
‘‘the Fish and Wildlife Service’” in both places such
term appears, was executed by inserting ‘‘National Ma-
rine Fisheries Service’ after ‘‘the United States Fish
and Wildlife Service’ and ‘‘the Fish and Wildlife Serv-
ice”, as the probable intent of Congress.

Subsec. (e). Pub. L. 99-495, §7(c), added subsec. (e).

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99495 effective with respect
to each license, permit, or exemption issued under this
chapter after Oct. 16, 1986, see section 18 of Pub. L.
99-495, set out as a note under section 797 of this title.

APPLICATION OF SUBSECTION (c)

Pub. L. 99-495, §8(c), Oct. 16, 1986, 100 Stat. 1251, pro-
vided that: ‘““Nothing in this Act [see Short Title of 1986
Amendment note set out under section 791a of this
title] shall affect the application of section 30(c) of the
Federal Power Act [16 U.S.C. 823a(c)] to any exemption
issued after the enactment of this Act [Oct. 16, 1986].”

§ 823b. Enforcement
(a) Monitoring and investigation

The Commission shall monitor and investigate
compliance with each license and permit issued
under this subchapter and with each exemption
granted from any requirement of this sub-
chapter. The Commission shall conduct such in-
vestigations as may be necessary and proper in
accordance with this chapter. After notice and
opportunity for public hearing, the Commission
may issue such orders as necessary to require
compliance with the terms and conditions of li-
censes and permits issued under this subchapter
and with the terms and conditions of exemp-
tions granted from any requirement of this sub-
chapter.

(b) Revocation orders

After notice and opportunity for an evi-
dentiary hearing, the Commission may also
issue an order revoking any license issued under
this subchapter or any exemption granted from
any requirement of this subchapter where any
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licensee or exemptee is found by the Commis-
sion:

(1) to have knowingly violated a final order
issued under subsection (a) after completion of
judicial review (or the opportunity for judicial
review); and

(2) to have been given reasonable time to
comply fully with such order prior to com-
mencing any revocation proceeding.

In any such proceeding, the order issued under
subsection (a) shall be subject to de novo review
by the Commission. No order shall be issued
under this subsection until after the Commis-
sion has taken into consideration the nature and
seriousness of the violation and the efforts of
the licensee to remedy the violation.

(c) Civil penalty

Any licensee, permittee, or exemptee who vio-
lates or fails or refuses to comply with any rule
or regulation under this subchapter, any term,
or condition of a license, permit, or exemption
under this subchapter, or any order issued under
subsection (a) shall be subject to a civil penalty
in an amount not to exceed $10,000 for each day
that such violation or failure or refusal con-
tinues. Such penalty shall be assessed by the
Commission after notice and opportunity for
public hearing. In determining the amount of a
proposed penalty, the Commission shall take
into consideration the nature and seriousness of
the violation, failure, or refusal and the efforts
of the licensee to remedy the violation, failure,
or refusal in a timely manner. No civil penalty
shall be assessed where revocation is ordered.

(d) Assessment

(1) Before issuing an order assessing a civil
penalty against any person under this section,
the Commission shall provide to such person no-
tice of the proposed penalty. Such notice shall,
except in the case of a violation of a final order
issued under subsection (a), inform such person
of his opportunity to elect in writing within 30
days after the date of receipt of such notice to
have the procedures of paragraph (3) (in lieu of
those of paragraph (2)) apply with respect to
such assessment.

(2)(A) In the case of the violation of a final
order issued under subsection (a), or unless an
election is made within 30 calendar days after
receipt of notice under paragraph (1) to have
paragraph (3) apply with respect to such pen-
alty, the Commission shall assess the penalty,
by order, after a determination of violation has
been made on the record after an opportunity
for an agency hearing pursuant to section 554 of
title 5 before an administrative law judge ap-
pointed under section 3105 of such title 5. Such
assessment order shall include the administra-
tive law judge’s findings and the basis for such
assessment.

(B) Any person against whom a penalty is as-
sessed under this paragraph may, within 60 cal-
endar days after the date of the order of the
Commission assessing such penalty, institute an
action in the United States court of appeals for
the appropriate judicial circuit for judicial re-
view of such order in accordance with chapter 7
of title 5. The court shall have jurisdiction to
enter a judgment affirming, modifying, or set-
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ting aside in whole or in Part,! the order of the
Commission, or the court may remand the pro-
ceeding to the Commission for such further ac-
tion as the court may direct.

(3)(A) In the case of any civil penalty with re-
spect to which the procedures of this paragraph
have been elected, the Commission shall
promptly assess such penalty, by order, after the
date of the receipt of the notice under paragraph
(1) of the proposed penalty.

(B) If the civil penalty has not been paid with-
in 60 calendar days after the assessment order
has been made under subparagraph (A), the
Commission shall institute an action in the ap-
propriate district court of the United States for
an order affirming the assessment of the civil
penalty. The court shall have authority to re-
view de novo the law and the facts involved, and
shall have jurisdiction to enter a judgment en-
forcing, modifying, and enforcing as so modified,
or setting aside in whole or in Part,®! such as-
sessment.

(C) Any election to have this paragraph apply
may not be revoked except with the consent of
the Commission.

(4) The Commission may compromise, modify,
or remit, with or without conditions, any civil
penalty which may be imposed under this sub-
section, taking into consideration the nature
and seriousness of the violation and the efforts
of the licensee to remedy the violation in a
timely manner at any time prior to a final deci-
sion by the court of appeals under paragraph (2)
or by the district court under paragraph (3).

(5) If any person fails to pay an assessment of
a civil penalty after it has become a final and
unappealable order under paragraph (2), or after
the appropriate district court has entered final
judgment in favor of the Commission under
paragraph (3), the Commission shall institute an
action to recover the amount of such penalty in
any appropriate district court of the United
States. In such action, the validity and appro-
priateness of such final assessment order or
judgment shall not be subject to review.

(6)(A) Notwithstanding the provisions of title
28 or of this chapter, the Commission may be
represented by the general counsel of the Com-
mission (or any attorney or attorneys within
the Commission designated by the Chairman)
who shall supervise, conduct, and argue any
civil litigation to which paragraph (3) of this
subsection applies (including any related collec-
tion action under paragraph (5)) in a court of the
United States or in any other court, except the
Supreme Court. However, the Commission or the
general counsel shall consult with the Attorney
General concerning such litigation, and the At-
torney General shall provide, on request, such
assistance in the conduct of such litigation as
may be appropriate.

(B) The Commission shall be represented by
the Attorney General, or the Solicitor General,
as appropriate, in actions under this subsection,
except to the extent provided in subparagraph
(A) of this paragraph.

(June 10, 1920, ch. 285, pt. I, §31, as added Pub. L.
99-495, §12, Oct. 16, 1986, 100 Stat. 1255.)

1So0 in original. Probably should not be capitalized.
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EFFECTIVE DATE

Section applicable to licenses, permits, and exemp-
tions without regard to when issued, see section 18 of
Pub. L. 99-495, set out as an Effective Date of 1986
Amendment note under section 797 of this title.

§823c. Alaska State jurisdiction over small
hydroelectric projects

(a) Discontinuance of regulation by the Commis-
sion

Notwithstanding sections 797(e) and 817 of this
title, the Commission shall discontinue exercis-
ing licensing and regulatory authority under
this subchapter over qualifying project works in
the State of Alaska, effective on the date on
which the Commission certifies that the State
of Alaska has in place a regulatory program for
water-power development that—

(1) protects the public interest, the purposes
listed in paragraph (2), and the environment to
the same extent provided by licensing and reg-
ulation by the Commission under this sub-
chapter and other applicable Federal laws, in-
cluding the Endangered Species Act (16 U.S.C.
1531 et seq.) and the Fish and Wildlife Coordi-
nation Act (16 U.S.C. 661 et seq.);

(2) gives equal consideration to the purposes
of—

(A) energy conservation;

(B) the protection, mitigation of damage
to, and enhancement of, fish and wildlife (in-
cluding related spawning grounds and habi-
tat);

(C) the protection of recreational opportu-
nities;

(D) the preservation of other aspects of en-
vironmental quality;

(BE) the interests of Alaska Natives; and

(F) other beneficial public uses, including
irrigation, flood control, water supply, and
navigation; and

(3) requires, as a condition of a license for
any project works—

(A) the construction, maintenance, and op-
eration by a licensee at its own expense of
such lights and signals as may be directed by
the Secretary of the Department in which
the Coast Guard is operating, and such fish-
ways as may be prescribed by the Secretary
of the Interior or the Secretary of Com-
merce, as appropriate;

(B) the operation of any navigation facili-
ties which may be constructed as part of any
project to be controlled at all times by such
reasonable rules and regulations as may be
made by the Secretary of the Army; and

(C) except as provided in subsection (j),
conditions for the protection, mitigation,
and enhancement of fish and wildlife based
on recommendations received pursuant to
the Fish and Wildlife Coordination Act (16
U.S.C. 661 et seq.) from the National Marine
Fisheries Service, the United States Fish
and Wildlife Service, and State fish and
wildlife agencies.

(b) Definition of “qualifying project works”

For purposes of this section, the term ‘‘quali-
fying project works’ means project works—

(1) that are not part of a project licensed

under this part or exempted from licensing
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under this subchapter or section 2705 of this
title prior to November 9, 2000;

(2) for which a preliminary permit, a license
application, or an application for an exemp-
tion from licensing has not been accepted for
filing by the Commission prior to November 9,
2000 (unless such application is withdrawn at
the election of the applicant);

(3) that are part of a project that has a
power production capacity of 5,000 kilowatts
or less;

(4) that are located entirely within the
boundaries of the State of Alaska; and

(5) that are not located in whole or in part
on any Indian reservation, a conservation sys-
tem unit (as defined in section 3102(4) of this
title), or segment of a river designated for
study for addition to the Wild and Scenic Riv-
ers System.

(c) Election of State licensing

In the case of nonqualifying project works
that would be a qualifying project works but for
the fact that the project has been licensed (or
exempted from licensing) by the Commission
prior to November 9, 2000, the licensee of such
project may in its discretion elect to make the
project subject to licensing and regulation by
the State of Alaska under this section.

(d) Project works on Federal lands

With respect to projects located in whole or in
part on a reservation, a conservation system
unit, or the public lands, a State license or ex-
emption from licensing shall be subject to—

(1) the approval of the Secretary having ju-
risdiction over such lands; and

(2) such conditions as the Secretary may
prescribe.

(e) Consultation with affected agencies

The Commission shall consult with the Sec-
retary of the Interior, the Secretary of Agri-
culture, and the Secretary of Commerce before
certifying the State of Alaska’s regulatory pro-
gram.

(f) Application of Federal laws

Nothing in this section shall preempt the ap-
plication of Federal environmental, natural re-
sources, or cultural resources protection laws
according to their terms.

(g) Oversight by the Commission

The State of Alaska shall notify the Commis-
sion not later than 30 days after making any sig-
nificant modification to its regulatory program.
The Commission shall periodically review the
State’s program to ensure compliance with the
provisions of this section.

(h) Resumption of Commission authority

Notwithstanding subsection (a), the Commis-
sion shall reassert its licensing and regulatory
authority under this subchapter if the Commis-
sion finds that the State of Alaska has not com-
plied with one or more of the requirements of
this section.

(i) Determination by the Commission

(1) Upon application by the Governor of the
State of Alaska, the Commission shall within 30
days commence a review of the State of Alaska’s
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(2) Notwithstanding section 811 of this title,
the Secretary of the Interior or the Secretary of
Commerce, as appropriate, shall accept and pre-
scribe, and the Commission shall require, the
proposed alternative referred to in paragraph
(1), if the Secretary of the appropriate depart-
ment determines, based on substantial evidence
provided by the license applicant, any other
party to the proceeding, or otherwise available
to the Secretary, that such alternative—

(A) will be no less protective than the fish-
way initially prescribed by the Secretary; and

(B) will either, as compared to the fishway
initially prescribed by the Secretary—

(i) cost significantly less to implement; or

(ii) result in improved operation of the
project works for electricity production.

(3) In making a determination under para-
graph (2), the Secretary shall consider evidence
provided for the record by any party to a licens-
ing proceeding, or otherwise available to the
Secretary, including any evidence provided by
the Commission, on the implementation costs or
operational impacts for electricity production of
a proposed alternative.

(4) The Secretary concerned shall submit into
the public record of the Commission proceeding
with any prescription under section 811 of this
title or alternative prescription it accepts under
this section, a written statement explaining the
basis for such prescription, and reason for not
accepting any alternative prescription under
this section. The written statement must dem-
onstrate that the Secretary gave equal consider-
ation to the effects of the prescription adopted
and alternatives not accepted on energy supply,
distribution, cost, and use; flood control; navi-
gation; water supply; and air quality (in addi-
tion to the preservation of other aspects of envi-
ronmental quality); based on such information
as may be available to the Secretary, including
information voluntarily provided in a timely
manner by the applicant and others. The Sec-
retary shall also submit, together with the
aforementioned written statement, all studies,
data, and other factual information available to
the Secretary and relevant to the Secretary’s
decision.

(5) If the Commission finds that the Sec-
retary’s final prescription would be inconsistent
with the purposes of this subchapter, or other
applicable law, the Commission may refer the
dispute to the Commission’s Dispute Resolution
Service. The Dispute Resolution Service shall
consult with the Secretary and the Commission
and issue a non-binding advisory within 90 days.
The Secretary may accept the Dispute Resolu-
tion Service advisory unless the Secretary finds
that the recommendation will not adequately
protect the fish resources. The Secretary shall
submit the advisory and the Secretary’s final
written determination into the record of the
Commission’s proceeding.

(June 10, 1920, ch. 285, pt. I, §33, as added Pub. L.
109-58, title II, §241(c), Aug. 8, 2005, 119 Stat. 675.)
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SUBCHAPTER II—REGULATION OF ELEC-
TRIC UTILITY COMPANIES ENGAGED IN
INTERSTATE COMMERCE

§ 824. Declaration of policy; application of sub-
chapter

(a) Federal regulation of transmission and sale
of electric energy

It is declared that the business of transmitting
and selling electric energy for ultimate distribu-
tion to the public is affected with a public inter-
est, and that Federal regulation of matters re-
lating to generation to the extent provided in
this subchapter and subchapter III of this chap-
ter and of that part of such business which con-
sists of the transmission of electric energy in
interstate commerce and the sale of such energy
at wholesale in interstate commerce is nec-
essary in the public interest, such Federal regu-
lation, however, to extend only to those matters
which are not subject to regulation by the
States.

(b) Use or sale of electric energy in interstate
commerce

(1) The provisions of this subchapter shall
apply to the transmission of electric energy in
interstate commerce and to the sale of electric
energy at wholesale in interstate commerce, but
except as provided in paragraph (2) shall not
apply to any other sale of electric energy or de-
prive a State or State commission of its lawful
authority now exercised over the exportation of
hydroelectric energy which is transmitted
across a State line. The Commission shall have
jurisdiction over all facilities for such trans-
mission or sale of electric energy, but shall not
have jurisdiction, except as specifically provided
in this subchapter and subchapter III of this
chapter, over facilities used for the generation
of electric energy or over facilities used in local
distribution or only for the transmission of elec-
tric energy in intrastate commerce, or over fa-
cilities for the transmission of electric energy
consumed wholly by the transmitter.

(2) Notwithstanding subsection (f), the provi-
sions of sections 824b(a)(2), 824e(e), 824i, 824j,
824j-1, 824k, 8240, 8240-1, 824p, 824q, 824r, 824s,
824t, 824u, and 824v of this title shall apply to
the entities described in such provisions, and
such entities shall be subject to the jurisdiction
of the Commission for purposes of carrying out
such provisions and for purposes of applying the
enforcement authorities of this chapter with re-
spect to such provisions. Compliance with any
order or rule of the Commission under the provi-
sions of section 824b(a)(2), 824e(e), 824i, 824j,
824j-1, 824k, 8240, 8240-1, 824p, 824q, 824r, 824s,
824t, 824u, or 824v of this title, shall not make an
electric utility or other entity subject to the ju-
risdiction of the Commission for any purposes
other than the purposes specified in the preced-
ing sentence.

(c) Electric energy in interstate commerce

For the purpose of this subchapter, electric
energy shall be held to be transmitted in inter-
state commerce if transmitted from a State and
consumed at any point outside thereof; but only
insofar as such transmission takes place within
the United States.
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(d) “Sale of electric energy at wholesale” defined

The term ‘‘sale of electric energy at whole-
sale’” when used in this subchapter, means a sale
of electric energy to any person for resale.

(e) “Public utility” defined

The term ‘‘public utility’” when used in this
subchapter and subchapter III of this chapter
means any person who owns or operates facili-
ties subject to the jurisdiction of the Commis-
sion under this subchapter (other than facilities
subject to such jurisdiction solely by reason of
section 824e(e), 824e(f),r 824i, 824j, 824j-1, 824k,
8240, 8240-1, 824p, 824q, 824r, 824s, 824t, 824u, or
824v of this title).

(f) United States, State, political subdivision of a
State, or agency or instrumentality thereof
exempt

No provision in this subchapter shall apply to,
or be deemed to include, the United States, a
State or any political subdivision of a State, an
electric cooperative that receives financing
under the Rural Electrification Act of 1936 (7
U.S.C. 901 et seq.) or that sells less than 4,000,000
megawatt hours of electricity per year, or any
agency, authority, or instrumentality of any
one or more of the foregoing, or any corporation
which is wholly owned, directly or indirectly, by
any one or more of the foregoing, or any officer,
agent, or employee of any of the foregoing act-
ing as such in the course of his official duty, un-
less such provision makes specific reference
thereto.

(g) Books and records

(1) Upon written order of a State commission,
a State commission may examine the books, ac-
counts, memoranda, contracts, and records of—

(A) an electric utility company subject to its
regulatory authority under State law,

(B) any exempt wholesale generator selling
energy at wholesale to such electric utility,
and

(C) any electric utility company, or holding
company thereof, which is an associate com-
pany or affiliate of an exempt wholesale gener-
ator which sells electric energy to an electric
utility company referred to in subparagraph
(A),

wherever located, if such examination is re-
quired for the effective discharge of the State
commission’s regulatory responsibilities affect-
ing the provision of electric service.

(2) Where a State commission issues an order
pursuant to paragraph (1), the State commission
shall not publicly disclose trade secrets or sen-
sitive commercial information.

(3) Any United States district court located in
the State in which the State commission re-
ferred to in paragraph (1) is located shall have
jurisdiction to enforce compliance with this sub-
section.

(4) Nothing in this section shall—

(A) preempt applicable State law concerning
the provision of records and other informa-
tion; or

(B) in any way limit rights to obtain records
and other information under Federal law, con-
tracts, or otherwise.

1So0 in original. Section 824e of this title does not contain a
subsec. (f).
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(5) As used in this subsection the terms ‘‘affili-
ate”, ‘‘associate company’’, ‘‘electric utility
company’’, ‘‘holding company’, ‘‘subsidiary
company’’, and ‘‘exempt wholesale generator”
shall have the same meaning as when used in
the Public Utility Holding Company Act of 2005
[42 U.S.C. 16451 et seq.].

(June 10, 1920, ch. 285, pt. II, §201, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 847; amend-
ed Pub. L. 95-617, title II, §204(b), Nov. 9, 1978, 92
Stat. 3140; Pub. L. 102-486, title VII, §714, Oct. 24,
1992, 106 Stat. 2911; Pub. L. 109-58, title XII,
§§1277(b)(1), 1291(c), 1295(a), Aug. 8, 2005, 119 Stat.
978, 985; Pub. L. 114-94, div. F, §61003(b), Dec. 4,
2015, 129 Stat. 1778.)

REFERENCES IN TEXT

The Rural Electrification Act of 1936, referred to in
subsec. (f), is act May 20, 1936, ch. 432, 49 Stat. 1363, as
amended, which is classified generally to chapter 31
(§901 et seq.) of Title 7, Agriculture. For complete clas-
sification of this Act to the Code, see section 901 of
Title 7 and Tables.

The Public Utility Holding Company Act of 2005, re-
ferred to in subsec. (g)(5), is subtitle F of title XII of
Pub. L. 109-58, Aug. 8, 2005, 119 Stat. 972, which is classi-
fied principally to part D (§16451 et seq.) of subchapter
XII of chapter 149 of Title 42, The Public Health and
Welfare. For complete classification of this Act to the
Code, see Short Title note set out under section 15801
of Title 42 and Tables.

AMENDMENTS

2015—Subsec. (b)(2). Pub. L. 114-94, §61003(b)(1), in-
serted ‘‘8240-1,” after ‘8240, in two places.

Subsec. (e). Pub. L. 114-94, §61003(b)(2),
‘82401, after ‘‘8240,”.

2005—Subsec. (b)(2). Pub. L. 109-58, §1295(a)(1), sub-
stituted ‘‘Notwithstanding subsection (f), the provi-
sions of sections 824b(a)(2), 824e(e), 824i, 824j, 824j-1,
824k, 8240, 824p, 824q, 824r, 824s, 824t, 824u, and 824v of
this title” for ‘“The provisions of sections 824i, 824j, and
824k of this title” and ‘‘Compliance with any order or
rule of the Commission under the provisions of section
824b(a)(2), 824e(e), 824i, 824j, 824j-1, 824k, 8240, 824p, 824q,
824r, 824s, 824t, 824u, or 824v of this title” for ‘‘Compli-
ance with any order of the Commission under the provi-
sions of section 824i or 824j of this title’.

Subsec. (e). Pub. L. 109-58, §1295(a)(2), substituted
‘‘section 824e(e), 824e(f), 824i, 824j, 824j-1, 824k, 8240, 824p,
824q, 824r, 824s, 824t, 824u, or 824v of this title” for ‘‘sec-
tion 824i, 824j, or 824k of this title” .

Subsec. (f). Pub. L. 109-58, §1291(c), which directed
amendment of subsec. (f) by substituting ‘‘political
subdivision of a State, an electric cooperative that re-
ceives financing under the Rural Electrification Act of
1936 (7 U.S.C. 901 et seq.) or that sells less than 4,000,000
megawatt hours of electricity per year,”” for ‘‘political
subdivision of a state,”, was executed by making the
substitution for ‘‘political subdivision of a State,” to
reflect the probable intent of Congress.

Subsec. (g)(5). Pub. L. 109-58, §1277(b)(1), substituted
2005 for “1935°".

1992—Subsec. (g). Pub. L. 102-486 added subsec. (g).

1978—Subsec. (b). Pub. L. 95-617, §204(b)(1), designated
existing provisions as par. (1), inserted ‘‘except as pro-
vided in paragraph (2)” after ‘“‘in interstate commerce,
but’’, and added par. (2).

Subsec. (e). Pub. L. 95-617, §204(b)(2), inserted ‘‘(other
than facilities subject to such jurisdiction solely by
reason of section 824i, 824j, or 824k of this title)” after
‘‘under this subchapter’’.

inserted

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by section 1277(b)(1) of Pub. L. 109-58 ef-
fective 6 months after Aug. 8, 2005, with provisions re-
lating to effect of compliance with certain regulations
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approved and made effective prior to such date, see sec-
tion 1274 of Pub. L. 109-58, set out as an Effective Date
note under section 16451 of Title 42, The Public Health
and Welfare.

STATE AUTHORITIES; CONSTRUCTION

Nothing in amendment by Pub. L. 102-486 to be con-
strued as affecting or intending to affect, or in any way
to interfere with, authority of any State or local gov-
ernment relating to environmental protection or siting
of facilities, see section 731 of Pub. L. 102-486, set out
as a note under section 796 of this title.

PRIOR ACTIONS; EFFECT ON OTHER AUTHORITIES

Pub. L. 95-617, title II, §214, Nov. 9, 1978, 92 Stat. 3149,
provided that:

‘‘(a) PRIOR ACTIONS.—No provision of this title [enact-
ing sections 823a, 824i to 824k, 824a-1 to 824a-3 and
8250-1 of this title, amending sections 796, 824, 824a,
824d, and 825d of this title and enacting provisions set
out as notes under sections 824a, 824d, and 825d of this
title] or of any amendment made by this title shall
apply to, or affect, any action taken by the Commis-
sion [Federal Energy Regulatory Commission] before
the date of the enactment of this Act [Nov. 9, 1978].

‘“(b) OTHER AUTHORITIES.—No provision of this title
[enacting sections 823a, 824i to 824k, 824a-1 to 824a-3 and
8250-1 of this title, amending sections 796, 824, 824a,
824d, and 825d of this title and enacting provisions set
out as notes under sections 824a, 824d, and 825d of this
title] or of any amendment made by this title shall
limit, impair or otherwise affect any authority of the
Commission or any other agency or instrumentality of
the United States under any other provision of law ex-
cept as specifically provided in this title.”

§824a. Interconnection and coordination of fa-
cilities; emergencies; transmission to foreign
countries

(a) Regional districts; establishment; notice to
State commissions

For the purpose of assuring an abundant sup-
ply of electric energy throughout the United
States with the greatest possible economy and
with regard to the proper utilization and con-
servation of natural resources, the Commission
is empowered and directed to divide the country
into regional districts for the voluntary inter-
connection and coordination of facilities for the
generation, transmission, and sale of electric en-
ergy, and it may at any time thereafter, upon
its own motion or upon application, make such
modifications thereof as in its judgment will
promote the public interest. Each such district
shall embrace an area which, in the judgment of
the Commission, can economically be served by
such interconnection and coordinated electric
facilities. It shall be the duty of the Commission
to promote and encourage such interconnection
and coordination within each such district and
between such districts. Before establishing any
such district and fixing or modifying the bound-
aries thereof the Commission shall give notice
to the State commission of each State situated
wholly or in part within such district, and shall
afford each such State commission reasonable
opportunity to present its views and recom-
mendations, and shall receive and consider such
views and recommendations.

(b) Sale or exchange of energy; establishing
physical connections

Whenever the Commission, upon application of
any State commission or of any person engaged
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in the transmission or sale of electric energy,
and after notice to each State commission and
public utility affected and after opportunity for
hearing, finds such action necessary or appro-
priate in the public interest it may by order di-
rect a public utility (if the Commission finds
that no undue burden will be placed upon such
public utility thereby) to establish physical con-
nection of its transmission facilities with the fa-
cilities of one or more other persons engaged in
the transmission or sale of electric energy, to
sell energy to or exchange energy with such per-
sons: Provided, That the Commission shall have
no authority to compel the enlargement of gen-
erating facilities for such purposes, nor to com-
pel such public utility to sell or exchange en-
ergy when to do so would impair its ability to
render adequate service to its customers. The
Commission may prescribe the terms and condi-
tions of the arrangement to be made between
the persons affected by any such order, includ-
ing the apportionment of cost between them and
the compensation or reimbursement reasonably
due to any of them.

(c) Temporary connection and exchange of facili-
ties during emergency

(1) During the continuance of any war in
which the United States is engaged, or whenever
the Commission determines that an emergency
exists by reason of a sudden increase in the de-
mand for electric energy, or a shortage of elec-
tric energy or of facilities for the generation or
transmission of electric energy, or of fuel or
water for generating facilities, or other causes,
the Commission shall have authority, either
upon its own motion or upon complaint, with or
without notice, hearing, or report, to require by
order such temporary connections of facilities
and such generation, delivery, interchange, or
transmission of electric energy as in its judg-
ment will best meet the emergency and serve
the public interest. If the parties affected by
such order fail to agree upon the terms of any
arrangement between them in carrying out such
order, the Commission, after hearing held either
before or after such order takes effect, may pre-
scribe by supplemental order such terms as it
finds to be just and reasonable, including the
compensation or reimbursement which should
be paid to or by any such party.

(2) With respect to an order issued under this
subsection that may result in a conflict with a
requirement of any Federal, State, or local envi-
ronmental law or regulation, the Commission
shall ensure that such order requires generation,
delivery, interchange, or transmission of elec-
tric energy only during hours necessary to meet
the emergency and serve the public interest,
and, to the maximum extent practicable, is con-
sistent with any applicable Federal, State, or
local environmental law or regulation and mini-
mizes any adverse environmental impacts.

(3) To the extent any omission or action taken
by a party, that is necessary to comply with an
order issued under this subsection, including
any omission or action taken to voluntarily
comply with such order, results in noncompli-
ance with, or causes such party to not comply
with, any Federal, State, or local environmental
law or regulation, such omission or action shall
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wholesale electric energy, users of transmission
services, and the public.
(3) The Commission may—
(A) obtain the information described in para-
graph (2) from any market participant; and
(B) rely on entities other than the Commis-
sion to receive and make public the informa-
tion, subject to the disclosure rules in sub-
section (b) of this section.

(4) In carrying out this section, the Commis-
sion shall consider the degree of price trans-
parency provided by existing price publishers
and providers of trade processing services, and
shall rely on such publishers and services to the
maximum extent possible. The Commission may
establish an electronic information system if it
determines that existing price publications are
not adequately providing price discovery or
market transparency. Nothing in this section,
however, shall affect any electronic information
filing requirements in effect under this chapter
as of August 8, 2005.

(b) Exemption of information from disclosure

(1) Rules described in subsection (a)(2) of this
section, if adopted, shall exempt from disclosure
information the Commission determines would,
if disclosed, be detrimental to the operation of
an effective market or jeopardize system secu-
rity.

(2) In determining the information to be made
available under this section and time to make
the information available, the Commission shall
seek to ensure that consumers and competitive
markets are protected from the adverse effects
of potential collusion or other anticompetitive
behaviors that can be facilitated by untimely
public disclosure of transaction-specific infor-
mation.

(¢) Information sharing

(1) Within 180 days of August 8, 2005, the Com-
mission shall conclude a memorandum of under-
standing with the Commodity Futures Trading
Commission relating to information sharing,
which shall include, among other things, provi-
sions ensuring that information requests to
markets within the respective jurisdiction of
each agency are properly coordinated to mini-
mize duplicative information requests, and pro-
visions regarding the treatment of proprietary
trading information.

(2) Nothing in this section may be construed
to limit or affect the exclusive jurisdiction of
the Commodity Futures Trading Commission
under the Commodity Exchange Act (7 U.S.C. 1
et seq.).

(d) Exemption from reporting requirements

The Commission shall not require entities who
have a de minimis market presence to comply
with the reporting requirements of this section.
(e) Penalties for violations occurring before no-

tice

(1) Except as provided in paragraph (2), no per-
son shall be subject to any civil penalty under
this section with respect to any violation occur-
ring more than 3 years before the date on which
the person is provided notice of the proposed
penalty under section 8250-1 of this title.

(2) Paragraph (1) shall not apply in any case in
which the Commission finds that a seller that
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has entered into a contract for the sale of elec-
tric energy at wholesale or transmission service
subject to the jurisdiction of the Commission
has engaged in fraudulent market manipulation
activities materially affecting the contract in
violation of section 824v of this title.

(f) ERCOT utilities

This section shall not apply to a transaction
for the purchase or sale of wholesale electric en-
ergy or transmission services within the area
described in section 824k(k)(2)(A) of this title.

(June 10, 1920, ch. 285, pt. II, §220, as added Pub.
L. 109-58, title XII, §1281, Aug. 8, 2005, 119 Stat.
978.)

REFERENCES IN TEXT

The Commodity Exchange Act, referred to in subsec.
(€)(2), is act Sept. 21, 1922, ch. 369, 42 Stat. 998, as
amended, which is classified generally to chapter 1 (§1
et seq.) of Title 7, Agriculture. For complete classifica-
tion of this Act to the Code, see section 1 of Title 7 and
Tables.

§ 824u. Prohibition on filing false information

No entity (including an entity described in
section 824(f) of this title) shall willfully and
knowingly report any information relating to
the price of electricity sold at wholesale or the
availability of transmission capacity, which in-
formation the person or any other entity knew
to be false at the time of the reporting, to a Fed-
eral agency with intent to fraudulently affect
the data being compiled by the Federal agency.

(June 10, 1920, ch. 285, pt. II, §221, as added Pub.
L. 109-58, title XII, §1282, Aug. 8, 2005, 119 Stat.
979.)

§824v. Prohibition of energy market manipula-
tion

(a) In general

It shall be unlawful for any entity (including
an entity described in section 824(f) of this title),
directly or indirectly, to use or employ, in con-
nection with the purchase or sale of electric en-
ergy or the purchase or sale of transmission
services subject to the jurisdiction of the Com-
mission, any manipulative or deceptive device
or contrivance (as those terms are used in sec-
tion 78j(b) of title 15), in contravention of such
rules and regulations as the Commission may
prescribe as necessary or appropriate in the pub-
lic interest or for the protection of electric rate-
payers.

(b) No private right of action

Nothing in this section shall be construed to
create a private right of action.
(June 10, 1920, ch. 285, pt. II, §222, as added Pub.

L. 109-58, title XII, §1283, Aug. 8, 2005, 119 Stat.
979.)

§ 824w. Joint boards on economic dispatch

(a) In general

The Commission shall convene joint boards on
a regional basis pursuant to section 824h of this
title to study the issue of security constrained
economic dispatch for the various market re-
gions. The Commission shall designate the ap-

A-7
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individual compelled to testify or produce evidence,
documentary or otherwise, after claiming his privilege
against self-incrimination.

EFFECTIVE DATE OF 1970 AMENDMENT

Amendment by Pub. L. 91452 effective on 60th day
following Oct. 15, 1970, and not to affect any immunity
to which any individual is entitled under this section
by reason of any testimony given before 60th day fol-
lowing Oct. 15, 1970, see section 260 of Pub. L. 91-452, set
out as an Effective Date; Savings Provision note under
section 6001 of Title 18, Crimes and Criminal Procedure.

§ 825g. Hearings; rules of procedure

(a) Hearings under this chapter may be held
before the Commission, any member or members
thereof or any representative of the Commission
designated by it, and appropriate records thereof
shall be kept. In any proceeding before it, the
Commission, in accordance with such rules and
regulations as it may prescribe, may admit as a
party any interested State, State commission,
municipality, or any representative of inter-
ested consumers or security holders, or any
competitor of a party to such proceeding, or any
other person whose participation in the proceed-
ing may be in the public interest.

(b) All hearings, investigations, and proceed-
ings under this chapter shall be governed by
rules of practice and procedure to be adopted by
the Commission, and in the conduct thereof the
technical rules of evidence need not be applied.
No informality in any hearing, investigation, or
proceeding or in the manner of taking testi-
mony shall invalidate any order, decision, rule,
or regulation issued under the authority of this
chapter.

(June 10, 1920, ch. 285, pt. III, §308, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 858.)

§825h. Administrative powers of Commission;
rules, regulations, and orders

The Commission shall have power to perform
any and all acts, and to prescribe, issue, make,
amend, and rescind such orders, rules, and regu-
lations as it may find necessary or appropriate
to carry out the provisions of this chapter.
Among other things, such rules and regulations
may define accounting, technical, and trade
terms used in this chapter; and may prescribe
the form or forms of all statements, declara-
tions, applications, and reports to be filed with
the Commission, the information which they
shall contain, and the time within which they
shall be filed. Unless a different date is specified
therein, rules and regulations of the Commis-
sion shall be effective thirty days after publica-
tion in the manner which the Commission shall
prescribe. Orders of the Commission shall be ef-
fective on the date and in the manner which the
Commission shall prescribe. For the purposes of
its rules and regulations, the Commission may
classify persons and matters within its jurisdic-
tion and prescribe different requirements for dif-
ferent classes of persons or matters. All rules
and regulations of the Commission shall be filed
with its secretary and shall be kept open in con-
venient form for public inspection and examina-
tion during reasonable business hours.

(June 10, 1920, ch. 285, pt. III, §309, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 858.)
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COMMISSION REVIEW

Pub. L. 99-495, §4(c), Oct. 16, 1986, 100 Stat. 1248, pro-
vided that: ‘“‘In order to ensure that the provisions of
Part I of the Federal Power Act [16 U.S.C. 791a et seq.],
as amended by this Act, are fully, fairly, and efficiently
implemented, that other governmental agencies identi-
fied in such Part I are able to carry out their respon-
sibilities, and that the increased workload of the Fed-
eral Energy Regulatory Commission and other agencies
is facilitated, the Commission shall, consistent with
the provisions of section 309 of the Federal Power Act
[16 U.S.C. 825h], review all provisions of that Act [16
U.S.C. 791a et seq.] requiring an action within a 30-day
period and, as the Commission deems appropriate,
amend its regulations to interpret such period as mean-
ing ‘working days’, rather than ‘calendar days’ unless
calendar days is specified in such Act for such action.”

§825i. Appointment of officers and employees;
compensation

The Commission is authorized to appoint and
fix the compensation of such officers, attorneys,
examiners, and experts as may be necessary for
carrying out its functions under this chapter;
and the Commission may, subject to civil-serv-
ice laws, appoint such other officers and employ-
ees as are necessary for carrying out such func-
tions and fix their salaries in accordance with
chapter 51 and subchapter III of chapter 53 of
title 5.

(June 10, 1920, ch. 285, pt. III, §310, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 859; amend-
ed Oct. 28, 1949, ch. 782, title XI, §1106(a), 63 Stat.
972.)

CODIFICATION

Provisions that authorized the Commission to ap-
point and fix the compensation of such officers, attor-
neys, examiners, and experts as may be necessary for
carrying out its functions under this chapter ‘“‘without
regard to the provisions of other laws applicable to the
employment and compensation of officers and employ-
ees of the United States’ have been omitted as obsolete
and superseded.

Such appointments are subject to the civil service
laws unless specifically excepted by those laws or by
laws enacted subsequent to Executive Order No. 8743,
Apr. 23, 1941, issued by the President pursuant to the
Act of Nov. 26, 1940, ch. 919, title I, §1, 54 Stat. 1211,
which covered most excepted positions into the classi-
fied (competitive) civil service. The Order is set out as
a note under section 3301 of Title 5, Government Orga-
nization and Employees.

As to the compensation of such personnel, sections
1202 and 1204 of the Classification Act of 1949, 63 Stat.
972, 973, repealed the Classification Act of 1923 and all
other laws or parts of laws inconsistent with the 1949
Act. The Classification Act of 1949 was repealed Pub. L.
89-554, Sept. 6, 1966, §8(a), 80 Stat. 632, and reenacted as
chapter 51 and subchapter III of chapter 53 of Title 5.
Section 5102 of Title 5 contains the applicability provi-
sions of the 1949 Act, and section 5103 of Title 5 author-
izes the Office of Personnel Management to determine
the applicability to specific positions and employees.

‘“Chapter 51 and subchapter III of chapter 53 of title
5” substituted in text for ‘‘the Classification Act of
1949, as amended’ on authority of Pub. L. 89-554, §7(b),
Sept. 6, 1966, 80 Stat. 631, the first section of which en-
acted Title 5.

AMENDMENTS

1949—Act Oct. 28, 1949, substituted ‘‘Classification Act
of 1949” for ‘‘Classification Act of 1923"".

REPEALS

Act Oct. 28, 1949, ch. 782, cited as a credit to this sec-
tion, was repealed (subject to a savings clause) by Pub.
L. 89-554, Sept. 6, 1966, §8, 80 Stat. 632, 655.
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1992, 106 Stat. 2920; Pub. L. 109-58, title XII,
§1284(d), Aug. 8, 2005, 119 Stat. 980.)

AMENDMENTS

2006—Subsec. (a). Pub. L. 109-58, §1284(d)(1), sub-
stituted ‘°$1,000,000”" for ‘‘$5,000’’ and ‘‘5 years’ for ‘‘two
years’.

Subsec. (b). Pub. L. 109-58, §1284(d)(2), substituted
¢‘$25,000” for “‘$500°.

Subsec. (¢). Pub. L. 109-58, §1284(d)(3), struck out sub-
sec. (¢) which read as follows: ‘‘This subsection shall
not apply in the case of any provision of section 824j,
824k, 824l, or 824m of this title or any rule or order is-
sued under any such provision.”’

1992—Subsec. (¢). Pub. L. 102-486 added subsec. (c).

CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘“‘Title 10, Armed Forces’” which in sections 3010
to 3013 continued military Department of the Army
under administrative supervision of Secretary of the
Army.

STATE AUTHORITIES; CONSTRUCTION

Nothing in amendment by Pub. L. 102-486 to be con-
strued as affecting or intending to affect, or in any way
to interfere with, authority of any State or local gov-
ernment relating to environmental protection or siting
of facilities, see section 731 of Pub. L. 102-486, set out
as a note under section 796 of this title.

§ 8250-1. Enforcement of certain provisions
(a) Violations

It shall be unlawful for any person to violate
any provision of subchapter II of this chapter or
any rule or order issued under any such provi-
sion.

(b) Civil penalties

Any person who violates any provision of sub-
chapter II of this chapter or any provision of
any rule or order thereunder shall be subject to
a civil penalty of not more than $1,000,000 for
each day that such violation continues. Such
penalty shall be assessed by the Commission,
after notice and opportunity for public hearing,
in accordance with the same provisions as are
applicable under section 823b(d) of this title in
the case of civil penalties assessed under section
823b of this title. In determining the amount of
a proposed penalty, the Commission shall take
into consideration the seriousness of the viola-
tion and the efforts of such person to remedy the
violation in a timely manner.

(June 10, 1920, ch. 285, pt. III, §316A, as added
Pub. L. 102-486, title VII, §725(b), Oct. 24, 1992,
106 Stat. 2920; amended Pub. L. 109-58, title XII,
§1284(e), Aug. 8, 2005, 119 Stat. 980.)

AMENDMENTS

2005—Pub. L. 109-58 substituted ‘‘subchapter II of this
chapter” for ‘‘section 824j, 824k, 8241, or 824m of this
title” in subsecs. (a) and (b) and ‘$1,000,000" for
¢“$10,000” in subsec. (b).

STATE AUTHORITIES; CONSTRUCTION

Nothing in this section to be construed as affecting
or intending to affect, or in any way to interfere with,
authority of any State or local government relating to

Filed: 03/18/2019

TITLE 16—CONSERVATION

Pg: 70 of 85

§825q

environmental protection or siting of facilities, see sec-
tion 731 of Pub. L. 102-486, set out as a note under sec-
tion 796 of this title.

§ 825p. Jurisdiction of offenses; enforcement of li-
abilities and duties

The District Courts of the United States, and
the United States courts of any Territory or
other place subject to the jurisdiction of the
United States shall have exclusive jurisdiction
of violations of this chapter or the rules, regula-
tions, and orders thereunder, and of all suits in
equity and actions at law brought to enforce any
liability or duty created by, or to enjoin any
violation of this chapter or any rule, regulation,
or order thereunder. Any criminal proceeding
shall be brought in the district wherein any act
or transaction constituting the violation oc-
curred. Any suit or action to enforce any liabil-
ity or duty created by, or to enjoin any viola-
tion of, this chapter or any rule, regulation, or
order thereunder may be brought in any such
district or in the district wherein the defendant
is an inhabitant, and process in such cases may
be served wherever the defendant may be found.
Judgments and decrees so rendered shall be sub-
ject to review as provided in sections 1254, 1291,
and 1292 of title 28. No costs shall be assessed
against the Commission in any judicial proceed-
ing by or against the Commission under this
chapter.

(June 10, 1920, ch. 285, pt. III, §317, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 862; amend-
ed June 25, 1936, ch. 804, 49 Stat. 1921; June 25,
1948, ch. 646, §32(b), 62 Stat. 991; May 24, 1949, ch.
139, §127, 63 Stat. 107.)

CODIFICATION

As originally enacted, this section contained ref-
erence to the Supreme Court of the District of Colum-
bia. Act June 25, 1936, substituted ‘‘the district court of
the United States for the District of Columbia’ for
“‘the Supreme Court of the District of Columbia’, and
act June 25, 1948, as amended by act May 24, 1949, sub-
stituted “United States District Court for the District
of Columbia’ for ‘“‘district court of the United States
for the District of Columbia’. However, the words
“United States District Court for the District of Co-
lumbia’ have been deleted entirely as superfluous in
view of section 132(a) of Title 28, Judiciary and Judicial
Procedure, which states that ‘““There shall be in each
judicial district a district court which shall be a court
of record known as the United States District Court for
the district’”, and section 88 of Title 28 which states
that “‘the District of Columbia constitutes one judicial
district”.

‘“Sections 1254, 1291, and 1292 of title 28", referred to
in text, were substituted for ‘‘sections 128 and 240 of the
Judicial Code, as amended (U.S.C. title 28, secs. 225 and
347)” on authority of act June 25, 1948, ch. 646, 62 Stat.
869, the first section of which enacted Title 28, Judici-
ary and Judicial Procedure.

§825q. Repealed. Pub. L. 109-58,
§1277(a), Aug. 8, 2005, 119 Stat. 978

Section, act June 10, 1920, ch. 285, pt. III, §318, as
added Aug. 26, 1935, ch. 687, title II, §213, 49 Stat. 863, re-
lated to conflict of jurisdiction.

title XII,

EFFECTIVE DATE OF REPEAL

Repeal effective 6 months after Aug. 8, 2005, with pro-
visions relating to effect of compliance with certain
regulations approved and made effective prior to such
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which the amount of such civil monetary penalty
was established or adjusted under a provision of law
other than this Act.

‘“(B) APPLICATION OF ADJUSTMENT.—The cost-of-
living adjustment described in subparagraph (A)
shall be applied to the amount of the civil mone-
tary penalty as it was most recently established or
adjusted under a provision of law other than this
Act.

“(C) MAXIMUM ADJUSTMENT.—The amount of the
increase in a civil monetary penalty under subpara-
graph (A) shall not exceed 150 percent of the
amount of that civil monetary penalty on the date
of enactment of the Federal Civil Penalties Infla-
tion Adjustment Act Improvements Act of 2015.

‘“SEC. 6. Any increase under this Act in a civil mone-
tary penalty shall apply only to civil monetary pen-
alties, including those whose associated violation pre-
dated such increase, which are assessed after the date
the increase takes effect.

“SEC. 7. IMPLEMENTATION AND OVERSIGHT ENHANCE-
MENTS

‘“‘(a) OMB GUIDANCE.—Not later than February 29,
2016, not later than December 15, 2016, and December 15
of every year thereafter, the Director of the Office of
Management and Budget shall issue guidance to agen-
cies on implementing the inflation adjustments re-
quired under this Act.

““(b) AGENCY FINANCIAL REPORTS.—The head of each
agency shall include in the Agency Financial Report
submitted under OMB Circular A-136, or any successor
thereto, information about the civil monetary pen-
alties within the jurisdiction of the agency, including
the adjustment of the civil monetary penalties by the
head of the agency under this Act.

‘““(c) GAO REVIEW.—The Comptroller General of the
United States shall annually submit to Congress a re-
port assessing the compliance of agencies with the in-
flation adjustments required under this Act, which may
be included as part of another report submitted to Con-
gress.”’

[Pub. L. 104-134, title III, §31001(s)(2), Apr. 26, 1996, 110
Stat. 1321-373, which provided that the first adjustment
of a civil monetary penalty made pursuant to the
amendment by §31001(s)(1) of Pub. L. 104-134 (amending
Pub. L. 101-410, set out above) could not exceed 10 per-
cent of the penalty, was repealed by Pub. L. 114-74, title
VII, §701(c), Nov. 2, 2015, 129 Stat. 601.]

[For authority of the Director of the Office of Man-
agement and Budget to consolidate reports required
under the Federal Civil Penalties Inflation Adjustment
Act of 1990, Pub. L. 101410, set out above, to be submit-
ted between Jan. 1, 1995, and Sept. 30, 1997, or to adjust
their frequency and due dates, see section 404 of Pub. L.
103-356, set out as a note under section 501 of Title 31,
Money and Finance.]

§2462. Time for commencing proceedings

Except as otherwise provided by Act of Con-
gress, an action, suit or proceeding for the en-
forcement of any civil fine, penalty, or forfeit-
ure, pecuniary or otherwise, shall not be enter-
tained unless commenced within five years from
the date when the claim first accrued if, within
the same period, the offender or the property is
found within the United States in order that
proper service may be made thereon.

(June 25, 1948, ch. 646, 62 Stat. 974.)
HISTORICAL AND REVISION NOTES

Based on title 28, U.S.C., 1940 ed., § 791 (R.S. §1047).
Changes were made in phraseology.

§2463. Property taken under revenue law not re-
pleviable

All property taken or detained under any reve-
nue law of the United States shall not be re-

pleviable, but shall be deemed to be in the cus-
tody of the law and subject only to the orders
and decrees of the courts of the United States
having jurisdiction thereof.

(June 25, 1948, ch. 646, 62 Stat. 974.)
HISTORICAL AND REVISION NOTES

Based on title 28, U.S.C., 1940 ed., § 747 (R.S. §934).
Changes were made in phraseology.

§ 2464. Security; special bond

(a) Except in cases of seizures for forfeiture
under any law of the United States, whenever a
warrant of arrest or other process in rem is is-
sued in any admiralty case, the United States
marshal shall stay the execution of such proc-
ess, or discharge the property arrested if the
process has been levied, on receiving from the
respondent or claimant of the property a bond or
stipulation in double the amount claimed by the
libellant, with sufficient surety, to be approved
by the judge of the district court where the case
is pending, or, in his absence, by the collector of
the port, conditioned to answer the decree of the
court in such case. Such bond or stipulation
shall be returned to the court, and judgment or
decree thereon, against both the principal and
sureties, may be secured at the time of render-
ing the decree in the original case. The owner of
any vessel may deliver to the marshal a bond or
stipulation, with sufficient surety, to be ap-
proved by the judge of the district court, condi-
tioned to answer the decree of such court in all
or any cases that are brought thereafter in such
court against the vessel. Thereupon the execu-
tion of all such process against such vessel shall
be stayed so long as the amount secured by such
bond or stipulation is at least double the aggre-
gate amount claimed by libellants in such suits
which are begun and pending against such ves-
sel. Similar judgments or decrees and remedies
may be had on such bond or stipulation as if a
special bond or stipulation had been filed in
each of such suits.

(b) The court may make necessary orders to
carry this section into effect, particularly in
giving proper notice of any such suit. Such bond
or stipulation shall be indorsed by the clerk
with a minute of the suits wherein process is so
stayed. Further security may be required by the
court at any time.

(¢) If a special bond or stipulation in the par-
ticular case is given under this section, the li-
ability as to said case on the general bond or
stipulation shall cease. The parties may stipu-
late the amount of the bond or stipulation for
the release of a vessel or other property to be
not more than the amount claimed in the libel,
with interest, plus an allowance for libellant’s
costs. In the event of the inability or refusal of
the parties to so stipulate, the court shall fix
the amount, but if not so fixed then a bond shall
be required in the amount prescribed in this sec-
tion.

(June 25, 1948, ch. 646, 62 Stat. 974.)
HISTORICAL AND REVISION NOTES

Based on title 28, U.S.C., 1940 ed., § 754 (R.S. §941; Mar.
3, 1899, ch. 441, 30 Stat. 1354; Aug. 3, 1935, ch. 431, §3, 49
Stat. 513).
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§1b.17 Appearance and practice be-
fore the Commission.

The provisions of subpart U of part
385 of this chapters are specifically ap-
plicable to all investigations.

[43 FR 27174, June 23, 1978, as amended by
Order 225, 47 FR 19054, May 3, 1982]

§1b.18 Right to submit statements.

Any person may, at any time during
the course of an investigation, submit
documents, statements of facts or
memoranda of law for the purpose of
explaining said person’s position or fur-
nishing evidence which said person
considers relevant regarding the mat-
ters under investigation.

§1b.19 Submissions.

In the event the Investigating Officer
determines to recommend to the Com-
mission that an entity be made the
subject of a proceeding governed by
part 385 of this chapter, or that an enti-
ty be made a defendant in a civil action
to be brought by the Commission, the
Investigating Officer shall, unless ex-
traordinary circumstances make
prompt Commission review necessary
in order to prevent detriment to the
public interest or irreparable harm, no-
tify the entity that the Investigating
Officer intends to make such a rec-
ommendation. Such notice shall pro-
vide sufficient information and facts to
enable the entity to provide a response.
Within 30 days of such notice, the enti-
ty may submit to the Investigating Of-
ficer a non-public response, which may
consist of a statement of fact, argu-
ment, and/or memorandum of law, with
such supporting documentation as the
entity chooses, showing why a pro-
ceeding governed by part 385 of this
chapter should not be instituted
against said entity, or why said entity
should not be made a defendant in a
civil action brought by the Commis-
sion. If the response is submitted by
the due date, the Investigating Officer
shall present it to the Commission to-
gether with the Investigating Officer’s
recommendation. The Commission will
consider both the Investigating Offi-
cer’s recommendation and the entity’s
timely response in deciding whether to
take further action.

[Order 711, 73 FR 29433, May 21, 2008]
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§1b.20

§1b.20 Request for confidential treat-
ment.

Any person compelled to produce
documents in an investigation may
claim that some or all of the informa-
tion contained in a particular docu-
ment(s) is exempt from the mandatory
public disclosure requirements of the
Freedom of Information Act (6 U.S.C.
552), is information referred to in 18
U.S.C. 1905, or is otherwise exempt by
law from public disclosure. In such
case, the person making such claim
shall, at the time said person produces
the document to the officer conducting
the investigation shall also produce a
second copy of the document from
which has been deleted the information
for which the person wishes to claim
confidential treatment. The person
shall indicate on the original document
that a request for confidential treat-
ment is being made for some or all of
the information in the document and
shall file a statement specifying the
specific statutory justification for non-
disclosure of the information for which
confidential treatment is claimed. Gen-
eral claims of confidentiality are not
sufficient. Sufficient information must
be furnished for the officer conducting
the investigation, or other appropriate
official, to make an informed decision
on the request for confidential treat-
ment. If the person states that the in-
formation comes within the exception
in 5 U.S.C. 552(b)(4) for trade secrets
and commercial or financial informa-
tion, the person shall include a state-
ment specifying why the information is
privileged or confidential. If the person
filing a document does not submit a
second copy of the document with the
confidential information deleted, the
Officer conducting the investigation
may assume that there is no objection
to public disclosure of the document in
its entirety. The Commission retains
the right to make the determination
with regard to any claim of confiden-
tiality. Notice of the decision by the
investigating Officer or other appro-
priate official to deny a claim, in whole
or in part, and an opportunity to re-
spond shall be given to a person claim-
ing confidentiality no less than 5 days
before its public disclosure.

A-11
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§1b.21

§1b.21 Enforcement hotline.

(a) The Hotline Staff may provide in-
formation to the public and give infor-
mal staff opinions. The opinions given
are not binding on the General Counsel
or the Commission.

(b) Except as provided for in para-
graph (g) of this section, any person
may seek information or the informal
resolution of a dispute by calling or
writing to the Hotline at the telephone
number and address in paragraph (f) of
this section. The Hotline Staff will in-
formally seek information from the
caller and any respondent, as appro-
priate. The Hotline Staff will attempt
to resolve disputes without litigation
or other formal proceedings. The Hot-
line Staff may not resolve matters that
are before the Commission in docketed
proceedings.

(c) All information and documents
obtained through the Hotline Staff
shall be treated as non-public by the
Commission and its staff, consistent
with the provisions of section 1b.9 of
this part.

(d) Calls to the Hotline may be made
anonymously.

(e) Any person who contacts the Hot-
line is not precluded from filing a for-
mal action with the Commission if dis-
cussions assisted by Hotline Staff are
unsuccessful at resolving the matter. A
caller may terminate use of the Hot-
line procedure at any time.

(f) The Hotline may be reached by
calling (202) 502-8390 or 1-888-889-8030
(toll free), by e-mail at
hotline@ferc.gov, or writing to: Enforce-
ment Hotline, Federal Energy Regu-
latory Commission, 888 First Street,
NE., Washington, DC 20426.

[Order 602, 64 FR 17097, Apr. 8, 1999, as amend-
ed by Order 647, 69 FR 32438, June 10, 2004;
Order 734, 75 FR 21505, Apr. 26, 2010; Order 821,
81 FR 5379, Feb. 2, 2016]

§1b.22 Landowner Helpline.

(a) Any person affected by either the
construction or operation of a certifi-
cated or authorized natural gas project
under the Natural Gas Act or by the
construction or operation of a project
under the Federal Power Act may seek
the informal resolution of a dispute by
contacting the Commission’s Land-
owner Helpline. The Commission’s
Landowner Helpline may be reached by

Filed: 03/18/2019
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calling toll-free at 1-877-337-2237, or by
email at LandownerHelp@ferc.gov, or
writing to: Commission’s Landowner
Helpline, Federal Emnergy Regulatory
Commission, 888 First Street NE.,
Washington, DC 20426.

(b) Any person who contacts the
Landowner Helpline is not precluded
from filing a formal action with the
Commission if discussions assisted by
the Landowner Helpline staff are un-
successful at resolving the matter. A
caller may terminate the use of alter-
native dispute resolution procedures at
any time.

[Order 821, 81 FR 5379, Feb. 2, 2016]

PART 1c—PROHIBITION OF ENERGY
MARKET MANIPULATION

Sec.

1c.1 Prohibition of natural gas market ma-
nipulation.

1c.2 Prohibition of electric energy market
manipulation.

AUTHORITY: 15 U.S.C. 717-717z; 16 U.S.C. 791-
8261, 2601-2645; 42 U.S.C. 7101-7352.

SOURCE: 71 FR 4258, Jan. 26, 2006, unless
otherwise noted.

§1c.1 Prohibition of natural gas mar-
ket manipulation.

(a) It shall be unlawful for any enti-
ty, directly or indirectly, in connection
with the purchase or sale of natural
gas or the purchase or sale of transpor-
tation services subject to the jurisdic-
tion of the Commission,

(1) To use or employ any device,
scheme, or artifice to defraud,

(2) To make any untrue statement of
a material fact or to omit to state a
material fact necessary in order to
make the statements made, in the
light of the circumstances under which
they were made, not misleading, or

(3) To engage in any act, practice, or
course of business that operates or
would operate as a fraud or deceit upon
any entity.

(b) Nothing in this section shall be
construed to create a private right of
action.

§1c.2 Prohibition of electric energy
market manipulation.

(a) It shall be unlawful for any enti-
ty, directly or indirectly, in connection
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with the purchase or sale of electric en-
ergy or the purchase or sale of trans-
mission services subject to the juris-
diction of the Commission,

(1) To use or employ any device,
scheme, or artifice to defraud,

(2) To make any untrue statement of
a material fact or to omit to state a
material fact necessary in order to
make the statements made, in the
light of the circumstances under which
they were made, not misleading, or

(3) To engage in any act, practice, or
course of business that operates or
would operate as a fraud or deceit upon
any entity.

(b) Nothing in this section shall be
construed to create a private right of
action.

PART 2—GENERAL POLICY AND
INTERPRETATIONS

STATEMENTS OF GENERAL POLICY AND
INTERPRETATIONS OF THE COMMISSION

Sec.

2.1 Initial notice; service; and information
copies of formal documents.

2.1a Public suggestions, comments, pro-
posals on substantial prospective regu-
latory issues and problems.

2.1b Availability in contested cases of infor-
mation acquired by staff investigation.

2.1c Policy statement on consultation with
Indian tribes in Commission proceedings.

STATEMENTS OF GENERAL POLICY AND INTER-
PRETATIONS UNDER THE FEDERAL POWER
AcT

2.2 Transmission lines.

2.4 Suspension of rate schedules.

2.7 Recreational development at licensed
projects.

2.8 [Reserved]

2.9 Conditions in preliminary permits and
licenses—list of and citations to “P—"
and “L—" forms.

2.12 Calculation of taxes for property of
public utilities and licensees constructed
or acquired after January 1, 1970.

2.13 Design and construction.

2.15 Specified reasonable rate of return.

2.17 Price discrimination and anticompeti-
tive effect (price squeeze issue).

2.18 Phased electric rate increase filings.

2.19 State and Federal comprehensive plans.

2.20 Good faith requests for transmission
services and good faith responses by
transmitting utilities.

2.21 Regional Transmission Groups.

2.22 Pricing policy for transmission services
provided under the Federal Power Act.

15
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2.23 Use of reserved authority in hydro-
power licenses to ameliorate cumulative
impacts.

2.24 Project
censing.

2.25 Ratemaking treatment of the cost of
emissions allowances in coordination
transactions.

2.26 Policies concerning review of applica-
tions under section 203.

decommissioning at reli-

NON-MANDATORY GUIDANCE ON SMART GRID
STANDARDS

2.27 Availability of North American Energy
Standards Board (NAESB) Smart Grid
Standards as non-mandatory guidance.

STATEMENTS OF GENERAL POLICY AND INTER-
PRETATIONS UNDER THE NATURAL GAS ACT

2.51 [Reserved]

2.52 Suspension of rate schedules.

2.65 Auxiliary installations and replace-
ment facilities.

2.57 Temporary certificates—pipeline com-
panies.

2.60 Facilities and activities during an
emergency—accounting treatment of de-
fense-related expenditures.

2.67 Calculation of taxes for property of
pipeline companies constructed or ac-
quired after January 1, 1970.

2.69 [Reserved]

2.76 Regulatory treatment of payments
made in lieu of take-or-pay obligations.

2.78 Utilization and conservation of natural
resources—natural gas.

STATEMENT OF GENERAL PoLicY To IMPLE-
MENT PROCEDURES FOR COMPLIANCE WITH
THE NATIONAL ENVIRONMENTAL POLICY ACT
OF 1969

2.80 Detailed environmental statement.

STATEMENT OF GENERAL PoLICY TO IMPLE-
MENT THE ECONOMIC STABILIZATION ACT OF
1970, AS AMENDED, AND EXECUTIVE ORDERS
11615 AND 11627

2.100-2.102 [Reserved]

2.103 Statement of policy respecting take or
pay provisions in gas purchase contracts.

2.104 Mechanisms for passthrough of pipe-
line take-or-pay buyout and buydown
costs.

2.105 Gas supply charges.

RULES OF GENERAL APPLICABILITY
2.201 [Reserved]

STATEMENTS OF GENERAL POLICY AND INTER-
PRETATIONS UNDER THE NATURAL GAS POL-
ICY ACT OF 1978

2.300 Statement of policy concerning allega-
tions of fraud, abuse, or similar grounds
under section 601(c) of the NGPA.
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(3) The Commission may establish a
hearing before an ALJ;

(h) Fast Track processing. (1) The Com-
mission may resolve complaints using
Fast Track procedures if the complaint
requires expeditious resolution. Fast
Track procedures may include expe-
dited action on the pleadings by the
Commission, expedited hearing before
an ALJ, or expedited action on re-
quests for stay, extension of time, or
other relief by the Commission or an
ALJ.

(2) A complainant may request Fast
Track processing of a complaint by in-
cluding such a request in its complaint,
captioning the complaint in bold type
face “COMPLAINT REQUESTING
FAST TRACK PROCESSING,” and ex-
plaining why expedition is necessary as
required by section 385.206(b)(11).

(3) Based on an assessment of the
need for expedition, the period for fil-
ing answers, interventions and com-
ments to a complaint requesting Fast
Track processing may be shortened by
the Commission from the time pro-
vided in section 385.206(f).

(4) After the answer is filed, the Com-
mission will issue promptly an order
specifying the procedure and any
schedule to be followed.

(i) Simplified procedure for small con-
troversies. A simplified procedure for
complaints involving small controver-
sies is found in section 385.218 of this
subpart.

(j) Satisfaction. (1) If the respondent
to a complaint satisfies such com-
plaint, in whole or in part, either be-
fore or after an answer is filed, the
complainant and the respondent must
sign and file:

(i) A statement setting forth when
and how the complaint was satisfied;
and

(ii) A motion for dismissal of, or an
amendment to, the complaint based on
the satisfaction.

(2) The decisional authority may
order the submission of additional in-
formation before acting on a motion
for dismissal or an amendment under
paragraph (c)(1)(ii) of this section.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 602, 64 FR 17097, Apr. 8,
1999; Order 602-A, 64 FR 43608, Aug. 11, 1999;
Order 647, 69 FR 32440, June 10, 2004; Order
769, 77 FR 65476, Oct. 29, 2012]
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§385.207 Petitions (Rule 207).

(a) General rule. A person must file a
petition when seeking:

(1) Relief under subpart I, J, or K of
this part;

(2) A declaratory order or rule to ter-
minate a controversy or remove uncer-
tainty;

(3) Action on appeal from a staff ac-
tion, other than a decision or ruling of
a presiding officer, under Rule 1902;

(4) A rule of general applicability; or

(5) Any other action which is in the
discretion of the Commission and for
which this chapter prescribes no other
form of pleading.

(b) Declarations of intent under the
Federal Power Act. For purposes of this
part, a declaration of intent under sec-
tion 23(b) of the Federal Power Act is
treated as a petition for a declaratory
order.

(c) Except as provided in §381.302(b),
each petition for issuance of a declara-
tory order must be accompanied by the
fee prescribed in §381.302(a).

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 395, 49 FR 35357, Sept. 7,
1984]

§385.208 [Reserved]

§385.209 Notices of tariff or rate exam-
ination and orders to show cause
(Rule 209).

(a) Issuance. (1) If the Commission
seeks to determine the validity of any
rate, rate schedule, tariff, tariff sched-
ule, fare, charge, or term or condition
of service, or any classification, con-
tract, practice, or any related regula-
tion established by and for the appli-
cant which is demanded, observed,
charged, or collected, the Commission
will initiate a proceeding by issuing a
notice of tariff or rate examination.

(2) The Commission may initiate a
proceeding against a person by issuing
an order to show cause.

(b) Contents. A notice of examination
or an order to show cause will contain
a statement of the matters about
which the Commission is inquiring, and
a statement of the authority under
which the Commission is acting. The
statement is tentative and sets forth
issues to be considered by the Commis-
sion.

1167
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§385.210

(c) Answers. A person who is ordered
to show cause must answer in accord-
ance with Rule 213.

§385.210 Method of notice; dates es-
tablished in notice (Rule 210).

(a) Method. When the Secretary gives
notice of tariff or rate filings, applica-
tions, petitions, notices of tariff or rate
examinations, and orders to show
cause, the Secretary will give such no-
tice in accordance with Rule 2009.

(b) Dates for filing interventions and
protests. A notice given under this sec-
tion will establish the dates for filing
interventions and protests. Only those
filings made within the time prescribed
in the notice will be considered timely.

§385.211 Protests other than under
Rule 208 (Rule 211).

(a) General rule. (1) Any person may
file a protest to object to any applica-
tion, complaint, petition, order to show
cause, notice of tariff or rate examina-
tion, or tariff or rate filing.

(2) The filing of a protest does not
make the protestant a party to the
proceeding. The protestant must inter-
vene under Rule 214 to become a party.

(3) Subject to paragraph (a)(4) of this
section, the Commission will consider
protests in determining further appro-
priate action. Protests will be placed in
the public file associated with the pro-
ceeding.

(4) If a proceeding is set for hearing
under subpart E of this part, the pro-
test is not part of the record upon
which the decision is made.

(b) Service. (1) Any protest directed
against a person in a proceeding must
be served by the protestant on the per-
son against whom the protest is di-
rected.

(2) The Secretary may waive any pro-
cedural requirement of this subpart ap-
plicable to protests. If the requirement
of service under this paragraph is
waived, the Secretary will place the
protest in the public file and may send
a copy thereof to any person against
whom the protest is directed.

§385.212 Motions (Rule 212).

(a) General rule. A motion may be
filed:

(1) At any time, unless otherwise pro-
vided;
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(2) By a participant or a person who
has filed a timely motion to intervene
which has not been denied;

(3) In any proceeding except an infor-
mal rulemaking proceeding.

(b) Written and oral motions. Any mo-
tion must be filed in writing, except
that the presiding officer may permit
an oral motion to be made on the
record during a hearing or conference.

(c) Contents. A motion must contain a
clear and concise statement of:

(1) The facts and law which support
the motion; and

(2) The specific relief or ruling re-
quested.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 225-A, 47 FR 35956, Aug. 18,
1982; Order 376, 49 FR 21705, May 23, 1984]

§385.213 Answers (Rule 213).

(a) Required or permitted. (1) Any re-
spondent to a complaint or order to
show cause must make an answer, un-
less the Commission orders otherwise.

(2) An answer may not be made to a
protest, an answer, a motion for oral
argument, or a request for rehearing,
unless otherwise ordered by the
decisional authority. A presiding offi-
cer may prohibit an answer to a mo-
tion for interlocutory appeal. If an an-
swer is not otherwise permitted under
this paragraph, no responsive pleading
may be made.

(3) An answer may be made to any
pleading, if not prohibited under para-
graph (a)(2) of this section.

(4) An answer to a notice of tariff or
rate examination must be made in ac-
cordance with the provisions of such
notice.

(b) Written or oral answers. Any an-
swer must be in writing, except that
the presiding officer may permit an
oral answer to a motion made on the
record during a hearing conducted
under subpart E or during a conference.

(c) Contents. (1) An answer must con-
tain a clear and concise statement of:

(i) Any disputed factual allegations;
and

(ii) Any law upon which the answer
relies.

(2) When an answer is made in re-
sponse to a complaint, an order to
show cause, or an amendment to such
pleading, the answerer must, to the ex-
tent practicable:

1168
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(i) Admit or deny, specifically and in
detail, each material allegation of the
pleading answered; and

(ii) Set forth every defense relied on.

(3) General denials of facts referred
to in any order to show cause, unsup-
ported by the specific facts upon which
the respondent relies, do not comply
with paragraph (a)(1) of this section
and may be a basis for summary dis-
position under Rule 217, unless other-
wise required by statute.

(4) An answer to a complaint must
include documents that support the
facts in the answer in possession of, or
otherwise attainable by, the respond-
ent, including, but not limited to, con-
tracts and affidavits. An answer is also
required to describe the formal or con-
sensual process it proposes for resolv-
ing the complaint.

(6) When submitting with its answer
any request for privileged treatment of
documents and information in accord-
ance with this chapter, a respondent
must provide a public version of its an-
swer without the information for which
privileged treatment is claimed and its
proposed form of protective agreement
to each entity that has either been
served pursuant to §385.206(c) or whose
name is on the official service list for
the proceeding compiled by the Sec-
retary.

(d) Time limitations. (1) Any answer to
a motion or to an amendment to a mo-
tion must be made within 15 days after
the motion or amendment is filed, ex-
cept as described below or unless other-
wise ordered.

(i) If a motion requests an extension
of time or a shortened time period for
action, then answers to the motion to
extend or shorten the time period shall
be made within 5 days after the motion
is filed, unless otherwise ordered.

(ii) [Reserved]

(2) Any answer to a pleading or
amendment to a pleading, other than a
complaint or an answer to a motion
under paragraph (d)(1) of this section,
must be made:

(i) If notice of the pleading or amend-
ment is published in the FEDERAL REG-
ISTER, not later than 30 days after such
publication, unless otherwise ordered;
or

(ii) If notice of the pleading or
amendment is not published in the
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FEDERAL REGISTER, not later than 30
days after the filing of the pleading or
amendment, unless otherwise ordered.

(e) Failure to answer. (1) Any person
failing to answer a complaint may be
considered in default, and all relevant
facts stated in such complaint may be
deemed admitted.

(2) Failure to answer an order to
show cause will be treated as a general
denial to which paragraph (¢)(3) of this
section applies.

[Order 225, 47 FR 19022, May 3, 1982; 48 FR 786,
Jan. 7, 1983, as amended by Order 376, 49 FR
21705, May 23, 1984; Order 602, 64 FR 17099,
Apr. 8, 1999; Order 602-A, 64 FR 43608, Aug. 11,
1999; Order 769, 77 FR 65476, Oct. 29, 2012]

§385.214 Intervention (Rule 214).

(a) Filing. (1) The Secretary of Energy
is a party to any proceeding upon filing
a notice of intervention in that pro-
ceeding. If the Secretary’s notice is not
filed within the period prescribed under
Rule 210(b), the notice must state the
position of the Secretary on the issues
in the proceeding.

(2) Any State Commission, the Advi-
sory Council on Historic Preservation,
the U.S. Departments of Agriculture,
Commerce, and the Interior, any state
fish and wildlife, water quality certifi-
cation, or water rights agency; or In-
dian tribe with authority to issue a
water quality certification is a party
to any proceeding upon filing a notice
of intervention in that proceeding, if
the notice is filed within the period es-
tablished under Rule 210(b). If the pe-
riod for filing notice has expired, each
entity identified in this paragraph
must comply with the rules for mo-
tions to intervene applicable to any
person under paragraph (a)(3) of this
section including the content require-
ments of paragraph (b) of this section.

(3) Any person seeking to intervene
to become a party, other than the enti-
ties specified in paragraphs (a)(1) and
(a)(2) of this section, must file a mo-
tion to intervene.

(4) No person, including entities list-
ed in paragraphs (a)(1) and (a)(2) of this
section, may intervene as a matter of
right in a proceeding arising from an
investigation pursuant to Part 1b of
this chapter.

(b) Contents of motion. (1) Any motion
to intervene must state, to the extent
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(iii) If, in a proceeding, or part of a
proceeding, that is set for hearing
under subpart E, a written amendment
is filed after the time for filing pro-
vided under paragraph (a)(3)(ii) of this
section, or if an oral amendment is
made to a presiding officer during a
hearing or conference, the amendment
becomes effective as an amendment
only as provided under paragraph (d) of
this section.

(b) Answers. Any participant, or any
person who has filed a timely motion
to intervene which has not been denied,
may answer a written or oral amend-
ment in accordance with Rule 213.

(¢c) Motion opposing an amendment.
Any participant, or any person who has
filed a timely motion to intervene
which has not been denied, may file a
motion opposing the acceptance of any
amendment, other than an amendment
under paragraph (a)3)(i) of this sec-
tion, not later than 15 days after the
filing of the amendment.

(d) Acceptance of amendments. (1) An
amendment becomes effective as an
amendment at the end of 15 days from
the date of filing, if no motion in oppo-
sition to the acceptance of an amend-
ment under paragraph (a)(3)(iii) of this
section is filed within the 15 day pe-
riod.

(2) If a motion in opposition to the
acceptance of an amendment is filed
within 15 days after the filing of the
amendment, the amendment becomes
effective as an amendment on the
twentieth day after the filing of the
amendment, except to the extent that
the decisional authority, before such
date, issues an order rejecting the
amendment, wholly or in part, for good
cause.

(e) Directed amendments. A decisional
authority, on motion or otherwise,
may direct any participant, or any per-
son seeking to be a party, to file a
written amendment to amplify, clarify,
or technically correct a pleading.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 714, 73 FR 57538, Oct. 3,
2008]

§385.216 Withdrawal of pleadings and
tariff or rate filings (Rule 216).

(a) Filing. Any participant, or any
person who has filed a timely motion
to intervene which has not been denied,
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may seek to withdraw a pleading by fil-
ing a notice of withdrawal. The proce-
dures provided in this section do not
apply to withdrawals of tariff or rate
filings, which may be withdrawn only
as provided in the regulations under
this chapter.

(b) Action on withdrawals. (1) The
withdrawal of any pleading is effective
at the end of 15 days from the date of
filing of a notice of withdrawal, if no
motion in opposition to the notice of
withdrawal is filed within that period
and the decisional authority does not
issue an order disallowing the with-
drawal within that period. The
decisional authority may disallow, for
a good cause, all or part of a with-
drawal.

(2) If a motion in opposition to a no-
tice of withdrawal is filed within the 15
day period, the withdrawal is not effec-
tive until the decisional authority
issues an order accepting the with-
drawal.

(c) Conditional withdrawal. In order to
prevent prejudice to other participants,
a decisional authority may, on motion
or otherwise, condition the withdrawal
of any pleading upon a requirement
that the withdrawing party leave ma-
terial in the record or otherwise make
material available to other partici-
pants.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 714, 73 FR 57538, Oct. 3,
2008]

§385.217 Summary disposition (Rule
217).

(a) Applicability. This section applies
to:

(1) Any proceeding, or any part of a
proceeding, while the Commission is
the decisional authority; and

(2) Any proceeding, or part of a pro-
ceeding, which is set for hearing under
subpart E.

(b) General rule. If the decisional au-
thority determines that there is no
genuine issue of fact material to the
decision of a proceeding or part of a
proceeding, the decisional authority
may summarily dispose of all or part of
the proceeding.

(c) Procedures. (1) Any participant
may make a motion for summary dis-
position of all or part of a proceeding.
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(2) If a decisional authority, other
than the Commission, is considering
summary disposition of a proceeding,
or part of a proceeding, in the absence
of a motion for summary disposition by
a participant, the decisional authority
will grant the participants an oppor-
tunity to comment on the proposed dis-
position prior to any summary disposi-
tion, unless, for good cause shown, the
decisional authority provides other-
wise.

(3) If, prior to setting a matter for
hearing, the Commission is considering
summary disposition of a proceeding or
part of a proceeding in the absence of a
motion for summary disposition by any
participant and the Commission deter-
mines that notice and comment on
summary disposition are practicable
and necessary, the Commission may
notify the participants and afford them
an opportunity to comment on any
proposed summary disposition.

(d) Disposition. (1)(i) If a decisional
authority, other than the Commission,
summarily disposes of an entire pro-
ceeding, the decisional authority will
issue an initial decision for the entire
proceeding.

(ii) Except as provided under para-
graph (d)(1)(iii) of this section, a
decisional authority, other than the
Commission, which summarily disposes
of part of a proceeding may:

(A) Issue a partial initial decision; or

(B) Postpone issuing an initial deci-
sion on the summarily disposed part
and combine it with the initial deci-
sion on the entire proceeding or other
appropriate part of the proceeding.

(iii) If the decisional authority, other
than the Commission, summarily dis-
poses of part of a proceeding and such
disposition requires the filing of new
tariff or rate schedule sheets or sec-
tions, the decisional authority will
issue an initial decision on that part of
the proceeding.

(2) Any initial decision issued under
paragraph (d)(1) of this section is con-
sidered an initial decision issued under
subpart G of this part, except that the
following rules do not apply: Rule 704
(rights of participants before initial de-
cision), Rule 705 (discretion of pre-
siding officer before initial decision),
Rule 706 (initial and reply briefs before
initial decision), Rule 707 (oral argu-
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ment before initial decision), and Rule
709 (other types of decisions).

[Order 225, 47 FR 19022, May 3, 1982; Order 225—
A, 47 FR 35956, Aug. 18, 1982, as amended by
Order 714, 73 FR 57538, Oct. 3, 2008]

§385.218 Simplified procedure for
complaints involving small con-
troversies (Rule 218).

(a) Eligibility. The procedures under
this section are available to complain-
ants if the amount in controversy is
less than $100,000 and the impact on
other entities is de minimis.

(b) Contents. A complaint filed under
this section must contain:

(1) The name of the complainant;

(2) The name of the respondent;

(3) A description of the relationship
to the respondent;

(4) The amount in controversy;

(5) A statement why the complaint
will have a de minimis impact on other
entities;

(6) The facts and circumstances sur-
rounding the complaint, including the
legal or regulatory obligation breached
by the respondent; and

(7) The requested relief.

(c) Service. The complainant is re-
quired to simultaneously serve the
complaint on the respondent and any
other entity referenced in the com-
plaint.

(d) Notice. Public notice of the com-
plaint will be issued by the Commis-
sion.

(e) Answers, interventions and com-
ments. (1) An answer to a complaint is
required to conform to the require-
ments of §385.213(c)(1), (2), and (3).

(2) Answers, interventions and com-
ments must be filed within 10 days
after the complaint is filed. In cases
where the complainant requests privi-
leged treatment for information in its
complaint, answers, interventions, and
comments must be filed within 20 days
after the complaint is filed. In the
event there is an objection to the pro-
tective agreement, the Commission
will establish when answers, interven-
tions, and comments are due.

(f) Privileged treatment. If a complain-
ant seeks privileged treatment for any
documents submitted with the com-
plaint, a complainant must use the
procedures described in section
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Subpart U—Appearance and
Practice Before the Commission

§385.2101 Appearances (Rule 2101).

(a) A participant may appear in a
proceeding in person or by an attorney
or other qualified representative. An
individual may appear in his or her
own behalf, a member of a partnership
may represent the partnership, a bona-
fide officer of a corporation, trust, as-
sociation or organized group may rep-
resent the corporation, trust, associa-
tion or group, and an officer or em-
ployee of a State commission, of a de-
partment or political subdivision of a
State or other governmental authority,
may represent the State commission or
the department or political subdivision
of the State or other governmental au-
thority, in any proceeding.

(b) A person compelled to appear or
voluntarily testifying or making a
statement before the Commission or
the presiding officer, may be accom-
panied, represented, and advised by an
attorney or other qualified representa-
tive.

(c) A person appearing before the
Commission or the presiding officer
must conform to the standards of eth-
ical conduct required of practitioners
before the Courts of the United States,
and where applicable, to the require-
ments of Section 12(i) of the Public
Utility Holding Company Act of 1935
(15 U.S.C. 791(1)).

§385.2102 Suspension (Rule 2102).

(a) After a hearing the Commission
may disqualify and deny, temporarily
or permanently, the privilege of ap-
pearing or practicing before it in any
way to a person who is found:

(1) Not to possess the requisite quali-
fications to represent others, or

(2) To have engaged in unethical or
improper professional conduct, or

(3) Otherwise to be not qualified.

(b) Contumacious conduct in a hear-
ing before the Commission or a pre-
siding officer will be grounds for exclu-
sion of any person from such hearing
and for summary suspension for the du-
ration of the hearing by the Commis-
sion or the presiding officer.
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§385.2103 Appearance of former em-
ployees (Rule 2103).

(a) No person having served as a
member, officer, expert, administrative
law judge, attorney, accountant, engi-
neer, or other employee of the Commis-
sion may practice before or act as at-
torney, expert witness, or representa-
tive in connection with any proceeding
or matter before the Commission which
such person has handled, investigated,
advised, or participated in the consid-
eration of while in the service of the
Commission.

(b) No person having been so em-
ployed may within 1 year after his or
her employment has ceased, practice
before or act as attorney, expert wit-
ness, or representative in connection
with any proceeding or matter before
the Commission which was under the
official responsibility of such person,
as defined in 18 U.S.C. 202, while in the
service of the Commission.

(c) Nothing in paragraphs (a) and (b)
of this section prevents a former mem-
ber, officer, expert, administrative law
judge, attorney, accountant, engineer,
or other employee of the Commission
with outstanding scientific or techno-
logical qualifications from practicing
before or acting as an attorney or rep-
resentative in connection with a par-
ticular matter in a scientific or tech-
nological field if the Chairman of the
Commission makes a certification in
writing, published in the FEDERAL REG-
ISTER, that the national interest would
be served by such action or representa-
tion.

Subpart V—Off-the-Record Com-
munications; Separation of
Functions

§385.2201 Rules governing off-the-
record communications (Rule 2201).

(a) Purpose and scope. This section
governs off-the-record communications
with the Commission in a manner that
permits fully informed decision mak-
ing by the Commission while ensuring
the integrity and fairness of the Com-
mission’s decisional process. This rule
will apply to all contested on-the-
record proceedings, except that the
Commission may, by rule or order,
modify any provision of this subpart,
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as it applies to all or part of a pro-
ceeding, to the extent permitted by
law.

(b) General rule prohibiting off-the-
record communications. Except as per-
mitted in paragraph (e) of this section,
in any contested on-the-record pro-
ceeding, no person outside the Commis-
sion shall make or knowingly cause to
be made to any decisional employee,
and no decisional employee shall make
or knowingly cause to be made to any
person outside the Commission, any
off-the-record communication.

(c) Definitions. For purposes of this
section:

(1) Contested on-the-record proceeding
means

(i) Except as provided in paragraph
(c)(1)(ii) of this section, any proceeding
before the Commission to which there
is a right to intervene and in which an
intervenor disputes any material issue,
any proceeding initiated pursuant to
rule 206 by the filing of a complaint
with the Commission, any proceeding
initiated by the Commission on its own
motion or in response to a filing, or
any proceeding arising from an inves-
tigation under part 1b of this chapter
beginning from the time the Commis-
sion initiates a proceeding governed by
part 385 of this chapter.

(ii) The term does not include notice-
and-comment rulemakings under 5
U.S.C. 553, investigations under part 1b
of this chapter, proceedings not having
a party or parties, or any proceeding in
which no party disputes any material
issue.

(2) Contractor means a direct Com-
mission contractor and its subcontrac-
tors, or a third-party contractor and
its subcontractors, working subject to
Commission supervision and control.

(3) Decisional employee means a Com-
missioner or member of his or her per-
sonal staff, an administrative law
judge, or any other employee of the
Commission, or contractor, who is or
may reasonably be expected to be in-
volved in the decisional process of a
proceeding, but does not include an em-
ployee designated as part of the Com-
mission’s trial staff in a proceeding, a
settlement judge appointed under Rule
603, a neutral (other than an arbi-
trator) under Rule 604 in an alternative
dispute resolution proceeding, or an
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employee designated as being non-
decisional in a proceeding.

4) Off-the-record communication
means any communication relevant to
the merits of a contested on-the-record
proceeding that, if written, is not filed
with the Secretary and not served on
the parties to the proceeding in accord-
ance with Rule 2010, or if oral, is made
without reasonable prior notice to the
parties to the proceeding and without
the opportunity for such parties to be
present when the communication is
made.

(5) Relevant to the merits means capa-
ble of affecting the outcome of a pro-
ceeding, or of influencing a decision, or
providing an opportunity to influence a
decision, on any issue in the pro-
ceeding, but does not include:

(i) Procedural inquiries, such as a re-
quest for information relating solely to
the status of a proceeding, unless the
inquiry states or implies a preference
for a particular party or position, or is
otherwise intended, directly or indi-
rectly, to address the merits or influ-
ence the outcome of a proceeding;

(ii) A general background or broad
policy discussion involving an industry
or a substantial segment of an indus-
try, where the discussion occurs out-
side the context of any particular pro-
ceeding involving a party or parties
and does not address the specific mer-
its of the proceeding; or,

(iii) Communications relating to
compliance matters not the subject of
an ongoing proceeding.

(d) Applicability of prohibitions. (1) The
prohibitions in paragraph (b) of this
section apply to:

(i) Proceedings initiated by the Com-
mission from the time an order initi-
ating the proceeding is issued;

(ii) Proceedings returned to the Com-
mission on judicial remand from the
date the court issues its mandate;

(iii) Complaints initiated pursuant to
rule 206 from the date of the filing of
the complaint with the Commission, or
from the date the Commission initiates
an investigation (other than an inves-
tigation under part 1b of this chapter)
on its own motion; and

(iv) All other proceedings from the
time of the filing of an intervention
disputing any material issue that is
the subject of a proceeding.
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(2) The prohibitions remain in force
until:

(i) A final Commission decision or
other final order disposing of the mer-
its of the proceeding is issued; or, when
applicable, after the time for seeking
rehearing of a final Commission deci-
sion, or other final order disposing of
the merits, expires;

(ii) The Commission otherwise termi-
nates the proceeding; or

(iii) The proceeding is no longer con-
tested.

(e) Exempt off-the-record communica-
tions. (1) Except as provided by para-
graph (e)(2), the general prohibitions in
paragraph (b) of this section do not
apply to:

(i) An off-the-record communication
permitted by law and authorized by the
Commission;

(ii) An off-the-record communication
related to any emergency concerning a
facility regulated by the Commission
or a facility that provides Commission-
regulated services, involving injury or
threat of injury to persons, property,
or the environment, subject to disclo-
sure under paragraph (g) of this sec-
tion;

(iii) An off-the-record communica-
tion provided for in a written agree-
ment among all parties to a proceeding
that has been approved by the Commis-
sion;

(iv) An off-the-record written com-
munication from a non-party elected
official, subject to disclosure under
paragraph (g) of this section;

(v) An off-the-record communication
to or from a Federal, state, local or
Tribal agency that is not a party in the
Commission proceeding, subject to dis-
closure under paragraph (g) of this sec-
tion, if the communication involves:

(A) an oral or written response to a
request for information made by the
Commission or Commission staff; or

(B) a matter before the Commission
in which a Federal, state, local, or
Tribal agency has regulatory respon-
sibilities, including authority to im-
pose or recommend conditions in con-
nection with a Commission license,
certificate, or exemption;

(vi) An off-the-record communica-
tion, subject to disclosure under para-
graph (g) of this section, that relates
to:
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(A) The preparation of an environ-
mental impact statement if commu-
nications occur prior to the issuance of
the final environmental impact state-
ment; or

(B) The preparation of an environ-
mental assessment where the Commis-
sion has determined to solicit public
comment on the environmental assess-
ment, if such communications occur
prior to the issuance of the final envi-
ronmental document.

(vii) An off-the-record communica-
tion involving individual landowners
who are not parties to the proceeding
and whose property would be used or
abuts property that would be used by
the project that is the subject of the
proceeding, subject to disclosure under
paragraph (g) of this section.

(viii) An off-the-record communica-
tion from any person related to any na-
tional security-related issue con-
cerning a facility regulated by the
Commission or a facility that provides
Commission-regulated services.

(2) Except as may be provided by
Commission order in a proceeding to
which this subpart applies, the excep-
tions listed under paragraph (e)(1) will
not apply to any off-the-record commu-
nications made to or by a presiding of-
ficer in any proceeding set for hearing
under subpart E of this part.

(f) Treatment of prohibited off-the-
record communications—(1) Commission
consideration. Prohibited off-the-record
communications will not be considered
part of the record for decision in the
applicable Commission proceeding, ex-
cept to the extent that the Commission
by order determines otherwise.

(2) Disclosure requirement. Any
decisional employee who makes or re-
ceives a prohibited off-the-record com-
munication will promptly submit to
the Secretary that communication, if
written, or a summary of the substance
of that communication, if oral. The
Secretary will place the communica-
tion or the summary in the public file
associated with, but not part of, the
decisional record of the proceeding.

(3) Responses to prohibited off-the-
record communications. Any party may
file a response to a prohibited off-the-
record communication placed in the
public file under paragraph (f)(2) of this
section. A party may also file a written
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request to have the prohibited off-the-
record communication and the re-
sponse included in the decisional
record of the proceeding. The commu-
nication and the response will be made
a part of the decisional record if the re-
quest is granted by the Commission.

(4) Service of prohibited off-the-record
communications. The Secretary will in-
struct any person making a prohibited
written off-the-record communication
to serve the document, pursuant to
Rule 2010, on all parties listed on the
Commission’s official service list for
the applicable proceeding.

(g) Disclosure of exempt off-the-record
communications. (1) Any document, or a
summary of the substance of any oral
communication, obtained through an
exempt off-the-record communication
under paragraphs (e)(1)(ii), (iv), (v), (vi)
or (vii) of this section, promptly will be
submitted to the Secretary and placed
in the decisional record of the relevant
Commission proceeding, unless the
communication was with a cooperating
agency as described by 40 CFR 1501.6,
made under paragraph (e)(1)(v) of this
section.

(2) Any person may respond to an ex-
empted off-the-record communication.

(3) Any document, or a summary of
the substance of any oral communica-
tions, obtained through an exempt off-
the-record communication under para-
graphs (e)(1)(viii) of this section, will
be submitted promptly to the Sec-
retary and placed in a non-public
decisional file of the relevant Commis-
sion proceeding and made available to
parties to the proceeding, subject to
their signing a non-disclosure agree-
ment. Responses will also be placed in
the non-public decisional file and held
confidential. If the Commission deter-
mines that the communication does
not contain sensitive national secu-
rity-related information, it will be
placed in the decisional file.

(h) Public notice requirement of prohib-
ited and exempt off-the-record commu-
nications. (1) The Secretary will, not
less than every 14 days, issue a public
notice listing any prohibited off-the-
record communications or summaries
of the communication received by his
or her office. For each prohibited off-
the-record communication the Sec-
retary places in the non-decisional pub-
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lic file under paragraph (f)(2) of this
section, the notice will identify the
maker of the off-the-record commu-
nication, the date the off-the-record
communication was received, and the
docket number to which it relates.

(2) The Secretary will not less than
every 14 days, issue a public notice list-
ing any exempt off-the-record commu-
nications or summaries of the commu-
nication received by the Secretary for
inclusion in the decisional record and
required to be disclosed under para-
graph (g)(1) of this section.

(3) The public notice required under
this paragraph (h) will be posted in ac-
cordance with §388.106 of this chapter,
as well as published in the FEDERAL
REGISTER, and disseminated through
any other means as the Commission
deems appropriate.

(i) Sanctions. (1) If a party or its
agent or representative knowingly
makes or causes to be made a prohib-
ited off-the-record communication, the
Commission may require the party,
agent, or representative to show cause
why the party’s claim or interest in
the proceeding should not be dismissed,
denied, disregarded, or otherwise ad-
versely affected because of the prohib-
ited off-the-record communication.

(2) If a person knowingly makes or
causes to be made a prohibited off-the-
record communication, the Commis-
sion may disqualify and deny the per-
son, temporarily or permanently, the
privilege of practicing or appearing be-
fore it, in accordance with Rule 2102
(Suspension).

(3) Commission employees who are
found to have knowingly violated this
rule may be subject to the disciplinary
actions prescribed by the agency’s ad-
ministrative directives.

(j) Section not exclusive. (1) The Com-
mission may, by rule or order, modify
any provision of this section as it ap-
plies to all or part of a proceeding, to
the extent permitted by law.

(2) The provisions of this section are
not intended to limit the authority of
a decisional employee to decline to en-
gage in permitted off-the-record com-
munications, or where not required by
any law, statute or regulation, to make
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§385.2202

a public disclosure of any exempted off-
the-record communication.

[Order 607-A, 65 FR 71254, Nov. 30, 2000, as
amended by Order 623, 66 FR 67482, Dec. 31,
2001; Order 699, 72 FR 45328, Aug. 14, 2007;
Order 718, 73 FR 62886, Oct. 22, 2008; Order 756,
77 FR 4895, Feb. 1, 2012]

§385.2202 Separation of
(Rule 2202).

In any proceeding in which a Com-
mission adjudication is made after
hearing, or in any proceeding arising
from an investigation under part 1b of
this chapter beginning from the time
the Commission initiates a proceeding
governed by part 385 of this chapter, no
officer, employee, or agent assigned to
work upon the proceeding or to assist
in the trial thereof, in that or any fac-
tually related proceeding, shall partici-
pate or advise as to the findings, con-
clusion or decision, except as a witness
or counsel in public proceedings.

[Order 718, 73 FR 62886, Oct. 22, 2008]

PART 388—INFORMATION AND
REQUESTS

functions

Sec.

388.101 Scope.

388.102 Notice of proceedings.

388.103 Notice and publication of decisions,
rules, statements of policy, organization
and operations.

388.104 Informal advice from Commission
staff.

388.106 Procedures for press, television,
radio, and photographic coverage.

388.106 Requests for Commission records
available in the Public Reference Room
and from the Commission’s web site,
hitp:/www.ferc.gov.

388.107 Commission records exempt from
public disclosure.

388.108 Requests for Commission records not
available through the Public Reference
Room (FOIA requests).

388.109 Fees for record requests.

388.110 Procedure for appeal of denial of re-
quests for Commission records not pub-
licly available or not available through
the Public Reference Room, denial of re-
quests for fee waiver or reduction, and
denial of requests for expedited proc-
essing.

388.111 Procedures in event of subpoena.

388.112 Requests for privileged treatment
for documents submitted to the Commis-
sion.

388.113 Critical Energy/Electric Infrastruc-
ture Information (CEII).

Filed: 03/18/2019

Pg: 84 of 85

18 CFR Ch. | (4-1-18 Edition)

AUTHORITY: 5 U.S.C. 301-305, 551, 552 (as
amended), b553-567; 42 U.S.C. T7101-7352; 16
U.S.C. 824(0-1).

SOURCE: Order 488, 53 FR 1473, Jan. 20, 1988,
unless otherwise noted.

§388.101 Scope.

This part prescribes the rules gov-
erning public notice of proceedings,
publication of decisions, requests for
informal advice from Commission staff,
procedures for press, television, radio
and photographic coverage, requests
for Commission records, requests for
confidential treatment of documents
submitted to the Commission, proce-
dures for responding to subpoenas seek-
ing documents or testimony from Com-
mission employees or former employ-
ees, fees for various requests for docu-
ments, and requests for reduction or
waiver of these fees.

§388.102 Notice of proceedings.

(a) Public sessions of the Commission
for taking evidence or hearing argu-
ment; public conferences and hearings
before a presiding officer; and public
conferences or hearings in substantive
rulemaking proceedings, will not be
held except upon notice.

(b) Notice of applications, com-
plaints, and petitions, is governed by
Rule 2009 (notice) in part 385 of this
chapter. Notice of applications for cer-
tificates of public convenience and ne-
cessity under section 7 of the Natural
Gas Act is governed by §157.9 of this
chapter (notice of application). Notice
of public sessions and proceedings and
of meetings of the Commission is gov-
erned by Rule 2009 (notice) in part 385
of this chapter. Notice of hearings and
of initiation or pendency of rule-
making proceedings is governed by
Rule 1903 (notice in rulemaking pro-
ceedings) in part 385 of this chapter.
Notice of application under Part I of
the Federal Power Act for preliminary
permits and licenses is governed by
§§4.31 and 4.81 of this chapter (accept-
ance or rejection and contents). Notice
of proposed alterations or surrenders of
license under section 6 of the Federal
Power Act may be given by filing and
publication in the FEDERAL REGISTER
as stated in Rule 1903 (notice in rule-
making proceedings) in part 385 of this
chapter, and where deemed desirable by
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